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On January 22, 1973, the United States
Supreme Court, by a historic 7-2 vote, de-
cided two cases which effectively invalidated
the laws of the 50 states regulating abortion.
In the six years since that decision, abortion
has divided America like no issue since
slavery.

A Private Choice is the first book to rigor-
ously explore the legal and social conse-
quences of this newly proclaimed constitu-
tional liberty of abortion. John T. Noonan,
Jr., who has been in the thick of the abortion
debate for over a decade, carefully considers
the abortion question in twenty-one ‘‘Inquir-
ies,”” each a lucid, concise examination of a
particular aspect of this tragically divisive
issue.

What are the roots of the abortion liberty
in American law? Why has it emerged at just
this moment in history? What are the myths
surrounding abortion, and how has the press
promoted it? How has the liberty affected the
very language used to describe the abortion
operation? How has it altered the perception
of the unborn? Do most women want the lib-
erty? Noonan asks and answers these ques-

tions. (Continued on back flap)
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Inquiry 1
On the Nature of the Present
Conflict and Its Resolution

Once or twice in a century an issue arises so divisive in its nature,
so far-reaching in its consequences, and so deep in its foundations
that it calls every person to take a stand. Abortion, it once appeared,
was an unlikely candidate to be such an issue. The nature of the act
of abortion, for those who contemplated it steadily, and the un-
pleasantness of the procedures for anyone involved in them induced
most persons to turn their attention elsewhere. Politically, the sub-
ject was untouchable before the 1960s. No one in a public forum
sought to challenge the accepted limits. Later, when challengers did
come forward, few politicians wanted to take sides: The issue cut
across party lines, the parties had no pat partisan formulas for con-
taining it, and each side was good at remembering its enemies. The
politicians wished that the subject had never come up. Then they
wished it would go away. In this respect abortion became what
slavery had been: a plague for the parties and the party professionals.

Abortion has not gone away. Today it divides the country. Neu-
trality for a legislator is impossible. Each side believes with deep
conviction that it is right. But both sides cannot be right, and conflict
in theory means conflict in practice. Legalized as a private act, abor-
tion has become a public issue. It has become the kind of public
issue that compels almost everyone to take a stand.

Each act of abortion is, by declaration of the Supreme Court of
the United States, a private decision. Yet each act of abortion bears
on the structure of marriage and the family, the role and duties of
parents, the limitations of the paternal part in procreation, and the
virtues that characterize a mother. Each act of abortion bears on the
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2 A PrRIVATE CHOICE

orientation and responsibilities of the obstetrician, the nurse, the
hospital administrator, and the hospital trustee. The acceptance of
abortion affects the professor and student of medicine and the pro-
fessor and student of law. In the United States, abortion on a large
scale requires the participation of the federal and state governments.

Overarching the whole system of private choice is the command
of the judiciary, whose will has brought abortion to public accepta-
bility and whose power has intervened constantly to sustain the
liberty of abortion against public repudiation. The duties of the
judges vis-a-vis an elected legislature, the respect of federal judges
for the states in a federal system, the constitutional authority of
judges to appropriate money from the federal Treasury—all of these
questions of judicial conduct have become entwined with the abor-
tion controversy.

The ‘“issue” of abortion is not a single dispute over a hairline
distinction. It is many-faceted. It has turned into a multiplicity of
issues. Response to one aspect or another of the controversy has
affected the consciences of college students in San Diego, jurymen in
Boston, physicians in Philadelphia, and Treasury officials in Wash-
ington. As abortion has acted on their consciences, their responses
have shaped their sense of their social obligations. What is by decree
of the Supreme Court the most private of choices has become in
recent American experience the center of the most public of conflicts.

In Democracy in America, Tocqueville describes the key role in
American government of “the party” of lawyers. By that phrase he
does not mean to indicate that the lawyers were organized like the
Democrats or Whigs or that they acted by prearranged concert. He
means that by education, interest, and values the lawyers shared
certain goals and, without the necessity of consultation as to specific
plans, worked together to achieve those goals.

To adapt Tocqueville’s concept of party to the present, there is
in the United States today a group of persons, connected by no or-
ganization or formal tie, whose common education, interest, and
values are such that having worked together to create the liberty of
abortion in America, they now work to maintain it. Their dynamism
expands the conflict and makes its consensual resolution chimerical.

Part of the public controversy is intractable. It depends on as-
sumptions and judgments about what human beings are and about
what human beings should do for one another. These convictions
and conclusions are not easily reached by argument. They rest on
particular perspectives that are bound to the whole personality and
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can shift only with a reorientation of the person. But much of the
controversy lies in a less personal domain and can be resolved by
looking at evidence, the kind of evidence which is normally decisive
in any battle over social policy, evidence of what a policy means
for the society. In this case the evidence is how acceptance of abor-
tion as a private choice affects American society.

Tocqueville long ago observed that we are a nation of lawyers
and that every national issue is turned into a judicial question.’
Abortion as a public matter has been primarily a matter of what
judges have decided the public must do. Without the courts the
whole controversy would have had a very different, and much
smaller, shape. The federal judiciary has created a new constitutional
liberty, fed it, fostered it, and protected it. The Supreme Court in
behalf of this liberty has revolutionized the legal structure of the
family. Individual federal judges have not hesitated to set aside the
oldest of laws—that on murder itself—and the most basic of consti-
tutional distributions of power—that giving Congress the power of
the purse—to make the new liberty effective in America. The impact
of the acts of the judges on the Constitution, on federalism, and on
the legal position of the family is evidence to be assessed by every
participant in the American political process as each participant
decides whether the judge-made liberty of abortion should be forti-
fied, expanded, or expunged.

Other evidence is of a more palpable kind: One should be able
to touch it with one’s finger or see it with one’s eye. It includes what
happens in dilation and curettage, in suction vacuuming, and in
saline or prostaglandin injection. It includes the nature of the object
of these operations. This evidence is physical, and it is far more
than physical, since the response of a human being to phenomena is
more than a physical reaction. Such facts can be read in the light of
human experience and have a strength and significance beyond their
gross physical dimensions. One can look at them and intuit how the
issue should be decided.

Walter Jackson Bate, in his memorable life of that master mor-
alist, Samuel Johnson, observes that the secret of Johnson’s power
was his unblinking perception of reality, his refusal to put up with
fashionable sham. Johnson had the ability, Bate writes, to attend to
“that rarest of all things for confused and frightened human nature
—the obvious.” 2 The evidence to be examined is of that rare kind.

Yet the obvious is hard to see for a physical reason: The living
unborn child is not normally accessible to perception, although ul-
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trasound, television, and fetology have been lifting this physical
barrier. The evidence is also hard to see because the legends em-
broidered by partisans and conveyed by the press have shielded
Americans from what has happened in their courts and in their
hospitals. The evidence is hardest to see because we are reluctant to
see it.

Inquiry is the mode I have chosen here to present what must be
seen. By inquiry I do not mean the asking of abstract questions in
the air. As I use the term, inquiry presupposes a point of view. Since
Socrates, it has pointed in a direction. It excludes no evidence. It
proceeds inductively. It points to a resolution which can be achieved
only by looking at the evidence.

There are those who hold that abortion, like war, is a social
necessity. Very few say that it is good in the abstract, in the best of
all possible worlds. Many claim that it is necessary now in the United
States of the 1970s, a land of sexual freedom, imperfect contracep-
tion, and limited resources. Inquiry has always been the preferred
mode of Western culture for challenging those who accept a social
practice not because it is good but because they can see no alterna-
tive.?

It is to those who have reconciled themselves to the hard reality of
a society regulating reproduction by abortion that my inquiries are
addressed. Is the reality compatible with our Constitution, our
family structure, our notion of governmental power, and our sense
of the human person? Is the reality beyond reshaping? Can we ra-
tionally defend the reality by continuing to categorize abortion as a
private choice?



Inquiry 2
On the Creation of
the Constitutional

Liberty of Abortion

The makers of the Constitution of the United States do not ap-
pear to have contemplated the subject of abortion. There is no men-
tion of it by name or by circumlocution in the original articles or in
the Bill of Rights or in any of the later amendments. If a Martian
were told to examine the document carefully for a clue to the
framers’ intention regarding abortion, he would have to admit him-
self baffled. The Constitution, within its four corners, says nothing.

A Martian with a sense of history might say, “Tell me what the
laws and practices and beliefs were when the Constitution was made.
From them I shall infer what was intended by the framers.” He
would find

1. that in 1789, when the original articles were adopted, Black-
stone was the bible of American lawyers, and Blackstone
taught that a “person” was one “like us” who had been
“formed by God” in the womb *

2. that abortion, although not widely practiced because of medi-
cal difficulties in doing it safely, was a crime at common law
if the pregnancy had reached the stage where movements by
the child were perceptible; and if the child in the womb was
injured by an abortifacient, was born alive, and died from
his injury, the crime was murder >

3. that the articles gave the new government no power to dis-
turb the administration of the common law by the states
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. that in 1790, when the first ten amendments or Bill of Rights

was adopted, the common law and the beliefs expressed by
Blackstone were unchanged

. that the Fifth Amendment declared the life, liberty, and

property of no person should be taken by the national gov-
ernment except by due process of law

. that the Ninth Amendment declared that all powers not ex-

pressly conferred upon the national government belonged to
the People, thereby leaving to the People the protection of
life, liberty, and property through the legislatures and courts
of each state

. that “the most important burst of anti-abortion legislation

in the nation’s history” occurred between 1860 and 1880,2
and that the Fourteenth Amendment, adopted in 1868, be-
longs to that era of American politics

. that in 1868, when the Fourteenth Amendment was adopted,

the common law made abortion a crime after quickening,
and a number of states, including such leading Northern
states as Connecticut and Pennsylvania, made abortion a
crime from conception *

. that in the 1860s the federal territories of Arizona, Colorado,

Idaho, Montana, and Nevada had all made it a crime to
abort “a woman then big with child,” * and such territorial
legislation was subject to the approval of the same congress-
men who adopted the Fourteenth Amendment

that the Fourteenth Amendment imposed upon each state the
obligation already imposed upon the national government
not to take life, liberty, or property without due process
of law

So informed, our Martian might reason: What the framers knew

to be a crime at common law in the states when they made the
Constitution, they did not intend to legalize; indeed the protection
afforded the unborn at common law accorded with their view of the
protection to be afforded persons. When the framers reserved to the
People all powers not expressly conferred upon the nation, they did
not intend to disable the People from legislating to protect life; in-
deed, in the distribution of governmental power intended by the
founders, the states were to protect life by the ordinary laws against
murder, manslaughter, and abortion.

By the time the Fourteenth Amendment was enacted, our Mar-
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tian would observe, every state employed the sanction of the criminal
law to regulate abortion. Surely the authors of the amendment must
have approved or at least accepted this practice; for nothing in their
language, or in any of the debates surrounding the adoption of the
amendment, suggested that the amendment aimed at the abolition
of the abortion laws of the federal territories and all the states.®
Indeed, our Martian might suspect, the states, now under constitu-
tional obligation not to take life without due process, might have a
constitutional obligation to have laws regulating abortion.’

Certainly, he would conclude, the obligation not to limit liberty
without due process of law could not affect an abortion law. In a
hundred ways, he could observe, the laws of the states impair your
liberty. You cannot walk at will on your neighbor’s grass, you cannot
keep your children at will from school, you cannot sleep with your
father’s wife, you cannot practice surgery without a license or per-
form it on a minor without the parent’s consent, you cannot refuse
to support the child you have conceived. In these and many other
ways, liberty of private action is curtailed. It is curtailed by “due
process of law,” and such curtailment has never been supposed to be
unconstitutional. The laws restricting abortion do not appear to
differ in kind from the laws restricting trespass and incest or the laws
requiring the support and education of one’s children or the laws
regulating surgery. There is nothing in the text of the Fourteenth
Amendment to suggest that there is a liberty which no process of
law may touch, restrict, or regulate. So, the Martian would conclude
from the clues of history, the articles and amendments of the Ameri-
can Constitution do not forbid the governmental regulation of
abortion.

The Martian, however, if he came to earth in the bicentennial
year of the American Republic, would be wrong. For the Constitu-
tion of the United States means not only what its words say or its
framers intended. It is a document, like the scriptures of a religion,
whose words are sacred, but whose meaning changes as it is rein-
terpreted in the light of changing circumstances. Its interpreters con-
trol its meaning.

The process of interpretation is often beneficent. The framers
could never have thought of television when they guaranteed the
freedom of speech, but interpretation now makes that freedom in-
clude freedom to communicate electronically.® The framers did
nothing to provide counsel to a defendant too poor to afford a
lawyer even when they adopted the Sixth Amendment guaranteeing
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the right to counsel. Interpretation has made that guarantee include
the right of a poor man, in some circumstances, to have his lawyer
furnished by the government.? The Constitution has expanded be-
yond its letter and beyond the practice of the day it was made. When
such expansion is true to the most fundamental purposes of the
framers, it may be called a true development of their thought.

Every citizen is, to a degree, an interpreter of the Constitution;
the President and the Congress have to be, and the courts are in a
special way. By its own decisions, accepted by nearly everyone, the
final interpreter is the Supreme Court of the United States. What
the Supreme Court determines to be the law is the law of the land.
What the Supreme Court says the Constitution means is what the
Constitution means.

Such a conclusion, of course, is not as absolute as it appears. The
Supreme Court can be wrong. What the Supreme Court says the
Constitution means can do violence to every criterion of history and
logic. Instead of developing the purposes of the framers, the Court
can subvert them. The Supreme Court can find in the term “liberty”
in the Fourteenth Amendment the liberty of a factory owner to work
his employees more than ten hours a day, and the Court can be
outrageously wrong in so finding. But the law of the land, the mean-
ing of the Constitution as a legal document, will be what the Court
says the meaning is, until it admits its error or is corrected by a
constitutional amendment.

A decision of the Supreme Court, then, is the last word on the
meaning of the Constitution—for the time being. The interpretation
offered by the Court can last only as long as the Court is convinced
that the interpretation is correct. The Court’s conviction of its own
correctness does not depend solely on its own precedents; otherwise
there would be no change and no reversals of direction by the Court.
Like it or not, the Court is engaged in an exchange with its critics,
in which its critics always have the power to persuade the Court that
it was wrong, or the power to persuade the President to appoint
successor justices who believe the Court was wrong, or the power to
persuade the country to adopt an amendment to the Constitution
correcting the error of the Court.

At one time the Court thought that “liberty” in the Constitution
prevented regulation by the state of the terms of employment, be-
cause any regulation interfered with the self-evident liberty of each
man to set his own terms for his own work.!® It was contrary to the
Constitution for a state to say a man could not dispose of his own
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body by agreeing to work ten hours a day. Twelve years later the
Court said that the Constitution permitted such regulation of lib-
erty.’* The change occurred not because the words of the Constitu-
tion changed but because the critics persuaded the Court that it was
wrong.

In the matter of abortion the words of the Constitution did not
change, but on January 22, 1973, its meaning did. On that date
Justice Harry Blackmun found in the Ninth Amendment’s reserva-
tion of power to the People or in the Fourteenth Amendment’s ref-
erence to liberty—he was not entirely sure in which **—a liberty to
consent to an abortion. On that date the Constitution came to
mean that abortion was an American freedom.



Inquiry 3
On the Full Dimensions of

the Liberty

The liberty proclaimed by Mr. Justice Blackmun was no narrow
license or grudging concession. It was, rather, a radical or basic
right located in every childbearing woman. It was a liberty of every
carrier of a child to decide whether or not, for any reason or none
at all, she chose to carry the child to term or consent to the child’s
destruction.!

As the liberty was located in the pregnant woman, it could make
no difference to its exercise whether she was married or single, of
mature or tender years, a resident of the state or a transient.> What-
ever her age and whatever her status, she should be able to decide
in privacy, without the interference of public authority, what should
be done with the child within her body. The liberty of the pregnant
woman, or gravida, was the liberty of an author over his manuscript,
of a farmer over his crop, of a girl over her doll. It was hers to say
whether the child was disposed of or grew to infancy.

No liberty is absolute, for every act of liberty must ultimately
touch the liberty of some other person or group; and the liberty here
granted to the gravida was restricted in time. For the first three
months of pregnancy, however, the liberty was as perfect as a human
liberty can be. For those first three months, all governmental au-
thority was forbidden to intervene in the decision to abort. For those
first three months, no power on earth save the gravida’s own will
was to decide whether or not she kept her child. A liberty that was
absolute except in its duration was accorded her.?

In the second stage of pregnancy, at the end of the third month,
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Mzr. Justice Blackmun interpreted the Constitution to say a govern-
mental interest in abortion might be recognized. That interest, how-
ever, was the government’s interest in the health of the gravida, its
citizen. Recognizing that abortion after the third month had in-
creased hazards for the gravida, the Constitution permitted the gov-
ernment to require late abortions to be performed within hospitals
or other facilities licensed to perform abortions.*

This mandate of the Constitution was scarcely a restriction on the
absolute will of the pregnant woman. It did not permit her to have
an abortion during an office visit to the doctor, if the state chose to
prescribe that she must enter an accredited facility for a late abor-
tion. But what physician would have performed a late abortion in
his office? The gravida was guarded from shoddy surgery, but the
unborn could be given no protection whatsoever. The passage of
time had the effect of limiting the location of the abortion. An
abortion in the second phase of pregnancy must be in what the state
accepted as a hospital or abortion clinic. The liberty to abort re-
mained in its essentials absolute.

In both the first phase of pregnancy and the second the Constitu-
tion gave no recognition of any kind to the unborn. The Constitu-
tion did not appear to perceive the unborn’s existence, except as that
existence had to be conceded to make the performance of an opera-
tion destroying the unborn comprehensible. Wearing the glasses of
the Constitution, Mr. Justice Blackmun spoke only of “a theory of life”
when he spoke of the states’ contention that rights of the child
should be recognized.® The child became less than a being; on the
way to becoming a ghost it became a ghost—a theory whose tenuous
and debatable character suggested that no living reality was present
at all. To express the matter mathematically, the child became a
zero when weighed against the liberty of the carrier.

In the third and final phase of pregnancy, reached at viability
(reckoned by Justice Blackmun to occur ordinarily at seven months)
the zero graduated from existence as a theory to “potential life.”
When this third stage was reached, the Constitution acknowledged
a kind of being in which the state may take an interest. When the
third stage was reached, the state might restrict abortions beyond a
restriction as to place. When this stage was reached, the Constitution
permitted the state to protect the potential life against the unre-
stricted liberty of the carrier of the child.”

The Constitution, however, added—in fine print, as it were, as
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though it were a medical insurance policy—a cunning clause. The
Constitution said that even in the final stage of pregnancy the grav-
ida had the liberty to kill the child if her health required it.®

That proviso carried a further proviso. In the true fashion of
insurance policies, it was necessary to consult the “definitions” to
understand what all the exculpatory clauses implied. To understand
what the Constitution meant when it said the health of the gravida
overrode the life of the child, you had to know how the Constitution
defined health. The Constitution as of 1973 defined health in the
terms of the World Health Organization. It was a state of “well-
being.”

Whether the health of the gravida required an abortion was a
medical judgment, Judge Blackmun wrote, to be made “in the light
of all factors—physical, emotional, psychological, and the woman'’s
age—relevant to [her] well-being.” ® The absolute freedom of the
childbearing woman was curtailed by the necessity of a physician’s
finding that she needed an abortion. But it would be a rare case
where a doctor willing to perform an abortion would not be con-
vinced that his patient’s emotional well-being required the abortion
she asked for.

The Constitution, in short, withdrew with one hand the protec-
tion it appeared to extend with the other. The state in the last two
months of pregnancy was permitted to protect the child, but subject
to a proviso which undercut the protection. Could a physician ever
be convicted for an abortion if concern for the childbearer’s well-
being were a constitutional defense? Did a doctor ever perform an
asked-for abortion without preservation of the childbearer’s well-
being in mind? The restriction on the liberty appeared to be
illusory. For the nine months of life within the womb the child was
at the gravida’s disposal—with two restrictions: She must find a
licensed clinic after month three; and after her child was viable,
she must find an abortionist who believed she needed an abortion.
When the full dimensions of the liberty were realized, the liberty
was little short of unlimited.



Inquiry 4
On the Jurisprudence of
the Liberty

By jurisprudence is commonly meant those larger principles and
assumptions that undergird a legal system and are the postulates of
reasoning on any specific problem within it. Where the Constitution
is concerned, jurisprudence and constitutional law overlap, for the
fundamental concepts of the latter have the breadth of jurispruden-
tial notions. It is worth, however, isolating the most basic views of
legal power and responsibility in the American system from those
which are constitutional law for the time being because they have
been adopted by the Supreme Court.

Those most basic views constitute a paradigm or model of what
the government is and of those it serves. In the American paradigm,
the government is men and women acting according to laws they
have made to serve the community and its members. The govern-
ment is not an absolute sovereign with a will above the law. The
government is not a mythic state, whose fiat creates rights and duties.
Human beings exist before the government exists and are the reason
why the government exists.

These observations are so obvious that they might not need to be
made were it not for the existence of a competing viewpoint, whose
most prominent modern exponent was the Austrian jurisprudent
Hans Kelsen. In Kelsen’s view, the legal order is the source of all
legal rights, and a “person” is merely the personification of such
legal rights.! In his words, “The physical (natural) person is, thus, no
natural reality but a construction of juristic thinking.” * If the legal
order does not recognize any rights in a human being, such a human
being is not a person. As Kelsen put it, “That a slave is legally no

13
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person, or has no legal personality, means that there are no legal
norms qualifying any behaviour of this individual as a duty or as a
right.” 2 To have no rights is to be a nonperson, and the legal order
is to determine if you have rights and are or are not a person.

Kelsen did not go so far as to say that whether you were a human
being or not depended on the legal order. But he went almost that
far by stating, “There is no kind of human behaviour that, because
of its nature, could not be made into a legal duty corresponding to
a legal right.” * If there is no kind of human behaviour which cannot
be made into a legal duty, it can be made law to disregard the
humanity of certain classes of human beings. This doctrine, strangely
prophetic of what the Nazi regime was to do, was framed by a fierce
opponent of Nazism who thought that he put the law beyond politics
by postulating a self-contained legal order.

In the United States Kelsen had been anticipated in only one
important area: the law of slavery. Implicitly, not explicitly, it was
assumed by the founders of the American Republic that the law
could ignore the biological character of blacks as human beings and
treat them as things.® That blacks were persons like whites was rarely
put directly to the Supreme Court, so that the jurisprudence under-
lying this monstrous division was not articulated. Two famous cases,
however, illustrated the practice.

In The Antelope, 281 Africans, rescued from an illegal slave ship,
were claimed as property by representatives of Spanish and Portu-
guese slave-traders. The United States argued for their freedom, and
Francis Scott Key on their behalf told the Court he represented
“persons” who could not be treated as property under the American
law against the slave trade.® But Chief Justice Marshall upheld the
ability of the law to turn free men into slaves.” In Dred Scott v.
Sanford, Chief Justice Taney treated the issue as one not of “person-
hood” but “citizenship” and held that the descendant of black slaves
could never be a citizen of the United States.® In Taney’s decision, as
in Marshall’s, there was an implicit Kelsenian jurisprudence: the
law, not nature, determined who would count in the American con-
stitutional scheme. In general, however, slavery aside, such a view-
point was aberrant.

Before abortion became an issue, the Supreme Court had been
strongly committed to the position that certain rights relating to
marriage, procreation and education were prior to the state. In
Meyer v. Nebraska in 1922 the issue had been posed whether the
state could prohibit the teaching of languages other than English in
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elementary private schools. The Court ruled such a prohibition in-
valid as interfering with rights of teachers, students, and parents
which did not depend upon the state for their existence.® Writing for
the Court, Justice McReynolds recalled Plato’s ideal republic where
children were to be taken from their parents for upbringing. He
observed, “It hardly will be affirmed that any legislature could im-
pose such restrictions upon the people of a state without doing
violence to both letter and spirit of the Constitution.” ** Three
years later, in Pierce v. Society of Sisters, the Court held unconstitu-
tional an Oregon law requiring children be sent to the public
schools.’* “The child,” Justice McReynolds summed up, “is not the
mere creature of the State.” > The child’s parents had the right,
within broad limits, to determine the child’s education, and that
right was not a mere concession or creation of the state.

In the 1940s, in clear response to the association of compulsory
sterilization with the Nazi regime in Germany, the Court in Skinner
v. Oklahoma invalidated on equal protection grounds an Oklahoma
law requiring the sterilization of habitual criminals.’® Justice Doug-
las for the Court observed, “There is no redemption for the individ-
ual whom the law touches.” ** Justice Jackson, concurring, observed,
“There are limits to which a legislatively represented majority may
conduct biological experiments at the expense of the dignity and
personality and natural powers of a minority.” > The individual’s
procreative powers were not held by license of the state. The
“natural powers” of persons were a check on fiats by the state.

In Griswold v. Connecticut in 1965 the Court held a law
banning the use of contraceptives unconstitutional because it “in-
vaded the sacred precincts of the marital bedroom.” *¢ For the Court,
Justice Douglas wrote, “We deal with a right of privacy older than
the Bill of Rights—older than our political parties, older than our
school system.” ” Two years later, in Loving v. Virginia, the Court
held invalid a statute prohibiting the marriage of persons of different
races. Chief Justice Warren for the Court declared, “Under our
Constitution, the freedom to marry, or not to marry, a person of
another race resides with the individual and cannot be infringed by
the State.” ** In both cases the power of the state was measured by the
nature of marriage and the rights of persons anterior to the state and
not dependent on it.

Meyer, Pierce, Skinner, Griswold, and Loving are the most
famous cases of the Court treating the marital and family rights of
persons as superior to the state. There are, of course, a host of cases
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where the rights of individuals to speak, to publish, to worship, and
to defend themselves against the state have been vindicated. None of
them are easily comprehensible if the state always had a fundamental
power to decide who a person is. The ground of all these cases is
that persons have certain rights and liberties. How easily the ground
could have been removed by definition if that fundamental power
to abolish personhood belonged to the state to exercise! How readily
each case could have been won by a state claiming the capacity to
determine for itself who was a person!

When the New York legislature in 1970 permitted abortion on
demand for the first six months of pregnancy, Robert Byrn obtained
appointment as guardian ad litem of unborn children who might be
aborted under the statute, and he won a court order restraining the
New York municipal hospitals from performing abortions except to
save the life of the mother. The court appointing him treated the
New York law as an unconstitutional infringement of the right to
life of the unborn.** On appeal, the highest court of the state saw
the question as turning on whether or not the unborn were persons;
it held that they were not.

Speaking for the majority, Judge Charles Breitel granted that the
unborn in the womb were “human” and “unquestionably alive.” 2°
But, he continued, “It is not true that the legal order corresponds to
the natural order.” Who was a legal person was ‘“for the law, in-
cluding, of course, the Constitution, to say.” Kelsen was invoked by
name to justify the conclusion that it was “a policy determination
whether legal personality should attach and not a question of bio-
logical or ‘natural correspondence’.” %

In dissent, Judge Adrian Burke rejected the view that the state
had the option to determine who was a person. He invoked the
Declaration of Independence, “‘the basic instrument which gave
birth to our democracy.” The Declaration proclaimed that all men
were “‘created equal” and were “endowed by their Creator with cer-
tain inalienable rights.” These inalienable liberties preceded the
state and arose from a source superior to the state, and the state
could not deny them by classifying ““a group of living human beings
as fit subjects for annihilation.” ?2 Calling on the Declaration of In-
dependence, Burke sought to give concreteness to what was a much
larger idea, the “higher law” above the Constitution.?

In the clash between Breitel and Burke, two different jurispru-
dences were in conflict. It was that of Breitel and Kelsen which
Justice Blackmun followed, up to a point, in The Abortion Cases
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(Roe v. Wade and Doe v. Bolton). But while Breitel had left the
making and unmaking of persons to the legislature with a reserva-
tion as to what the Constitution might say, Justice Blackmun,
speaking as the Constitution, described the unborn as less than
“persons in the whole sense”—a reduction which in fact treated
them as less than human.?* The biological evidence that they were
human he ignored. Less candid than Breitel, he did not concede
their humanity, nor did he cite Kelsen. He merely acted as a Kel-
senite might feel free to act. The law created persons, and any hu-
man conduct might be given valid legal form.

The paradox of Justice Blackmun’s opinion was this: To invali-
date the state abortion statutes it was necessary for him not only to
ignore the unborn child but to recognize a liberty anterior to the
state in the carrier of the child. The invocation of liberty which was
the very heart of his opinion was the invocation of a standard su-
perior to enacted law. His radical use of “higher law” was only
disguised by his claim that something in the Constitution supplied
the standard by which the state laws on abortion were invalid. The
ultimate basis of his decision was nothing in the Constitution but
rather his reading of the natural law liberties of an individual.

The Abortion Cases themselves thus left the two jurisprudences
in conflict. The negation of the unborn was inexplicable if the legal
order had to bear some correspondence to the real order. The exal-
tation of individual liberty over a state statute was unintelligible
unless the individual had rights not dependent on the state.

Only a sequel to The Abortion Cases showed how completely the
courts were willing to accept the separation of the legal and natural
orders to carry out the cases’ basic thrust. In reaction to Roe v. Wade,
Rhode Island enacted a law declaring that within its borders the
unborn were persons. The constitutionality of the statute was
promptly challenged in the federal court by lawyers for the Planned
Parenthood Federation and the American Civil Liberties Union. In
response, the State of Rhode Island offered witnesses to testify to
the human character of the unborn.?®

Sitting by himself and applying a rule that permitted him to
declare unconstitutional by himself only “frivolous” legislative acts,
Federal Judge Pettine refused to hear the state’s witnesses. He in-
validated the statute as “frivolous.” “To me,” he wrote, ‘“the United
States Supreme Court made it unmistakably clear that the question
of when life begins needed no resolution by the judiciary as it was
not a question of fact. . . . I find it irrelevant to all the issues pre-
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’

sented for adjudication.” ¢ Once the Supreme Court had denied
personhood to the unborn, there appeared to be no evidence on
earth that would be permitted into the judicial system to persuade it
that it had been wrong.?” Personhood was a question not of fact but
of fiat, and only the Court’s fiat counted.

It sometimes makes debating points in the perennial quarrel
between “positivists” and ‘“‘natural law lawyers” that one or the
other view of the law has led to, or justified, the worst consequences.
One version of the natural law was once used to defend laissez-faire
capitalism. On the other hand, the Nazi system of justice appears as
a purely positivist monstrosity. It is clear that any jurisprudence
may be misused, and that the worst consequences are not all to be
laid at the foot of a legal philosophy.

Nonetheless, there is a difference between the two approaches in
capacity for self-correction. From the eighteenth century on, from
Blackstone onward, the legal system of slavery was attacked in the
name of humanity and natural liberties; natural law was used to
correct the mistaken claim that slavery was natural.?® But if a pure
positivist view of the law prevails, there appears to be no outside cri-
terion to which to appeal if some human beings are excluded from
the system. A revolution may overturn the system, but there is no
vehicle for rational criticism of what the will of the judges has de-
termined the Constitution to be.

This consequence is of special importance to our constitutional
system. We have set up an elaborate protection of constitutional
rights, especially. for those who in Justice Harlan F. Stone’s phrase
constitute “discrete and insular minorities.” * Such minorities can
enjoy the liberties of the Bill of Rights secure in the knowledge that
the Supreme Court will defend them against any infringements by
the majority.

But all rights in our constitutional jurisprudence are premised
on humanity. Your rights flow from your human character. None of
them have security if it rests with a group of nine men, or a majority
of them, to define you out of the human race. No discrete and insular
minority is safe if all its liberties can be removed by defining it as
subhuman. If the legal order is a universe which can be developed
without reference to the natural order, only the will of the makers
of the legal order controls the recognition of legal existence. In the
jurisprudence of Hans Kelsen, now officially that of the Supreme
Court for the purposes of law on abortion, any human conduct can
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be made legally valid, and any human being can be expunged from
the legal order and left without protection.

Such is the jurisprudential significance of The Abortion Cases.
Their full legal significance, however, can be measured only in the
more particular terms used by the scholars of constitutional law.
The judgment from this perspective is no more reassuring.



Inquiry 5
On the Constitutional
Foundation of the Liberty

If the full-dimensioned liberty is to be found neither in the
Constitution nor in a jurisprudence of the natural rights of the per-
son underlying the Constitution, is there a basis somewhere in Amer-
ican legal theory for what the Supreme Court did? Was the creation
of the liberty an exercise of a discretion constitutionally entrusted to
the Court? Or was its creation an act of usurpation, a fiat of “raw
judicial power,” as one dissenting justice suggested that it was? On
these questions the persons in the best position to answer are the
scholars whose profession is to study the Constitution and the Court.

Three principal elaborations and justifications of The Abortion
Cases have been offered. Philip B. Heymann, professor of law at
Harvard Law School, and Douglas E. Barzelay, a recent Harvard
graduate, explain the decisions as continuing a long line of cases pro-
tecting “fundamental rights” from state interference—specifically,
such private rights as the right to marry, the right to procreate, and
the right to educate one’s children.! They invoke the great cases that
have built a bulwark around the family, including the cases protect-
ing the rights of parents, Meyer 2 and Pierce.* They cite the assertion
of the right to procreate in Skinner.* They point to the protection of
rights centered in marriage in Griswold® and Loving.® They add one
further case, decided in 1972, Eisenstadt v. Baird, which held that the
state unconstitutionally violated the privacy of the individual by
forbidding the distribution of contraceptives to the unmarried.”
Taken together, Heymann and Barzelay say, the cases “‘delineate a
sphere of interests—which the Court now groups and denominates
‘privacy’.” That privacy is implicit in the “liberty” protected by the

20
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Fourteenth Amendment. At the core of this “sphere,” subject only to
limited social restrictions, is the right of the individual to make “the
fundamental decisions that shape family life: whom to marry;
whether and when to have children; and with what values to rear
those children.” The cases that created this protected zone are jus-
tified because “our political system is superimposed on and presup-
poses a social system of family units, not just of isolated individuals.
. . . [T]he family unit does not simply co-exist with our constitu-
tional system; it is an integral part of it.” ®

Heymann and Barzelay are far more articulate than the Court.
They make an impressive case for the rationality of Roe v. Wade.
Constructing a consistent rationale for each decided case in the line
they cite, they make the line speak for Roe v. Wade. In doing so they
turn Roe v. Wade itself into a vindication of the family. What they
do not notice or care to acknowledge is that Roe v. Wade was pro-
foundly hostile to the family. The family unit which they say is “an
integral part” of our constitutional system was rejected by The Abor-
tion Cases and destroyed by their logical sequelae.®

The only case these scholars invoke which bears on the Court’s true
rationale is Eisenstadt v. Baird. That case followed by seven years
Griswold v. Connecticut’s upholding of the right of the married to
use contraceptives. Griswold v. Connecticut was based on the im-
munity of “the sacred precincts of the marital bedroom.” ** Invoking
Griswold, Eisenstadt turned the liberty on its head. What had been
founded on marriage was now said to be the liberty of the unmar-
ried. For the Court, Justice William Brennan, Jr., wrote, italicizing
the key word, “If the right of privacy means anything, it is the right
of an individual, married or single, to be free from unwarranted gov-
ernmental intrusion into matters so fundamentally affecting a person
as the decision whether to bear or beget a child.” ** In those words
a liberty that had been based on the special position of the married
was made universal in a way that repudiated the legally privileged
status of marriage.

Eisenstadt—decided after Roe v. Wade had been argued to the
Court, so that its revolutionary rationale was probably invented with
Roe v. Wade in view—was in fact Roe v. Wade’s only true precedent.
Each was premised on precisely the society that Heymann and Barze-
lay claim does not exist in America—a society of isolated individuals.
Each rejected what Heymann and Barzelay say is integral to our con-
stitutional system—the family unit. Each was a massive departure
from the long line of cases that Heymann and Barzelay correctly por-



22 A PrRIVATE CHOICE

tray as a vindication of the family. The attempt to show that The
Abortion Cases were rooted in precedent ends in what is in effect a
counter-proof. Except for a single case decided by the same judges at
almost the same time, The Abortion Cases floated without mooring
in the Constitution or in any decided case; indeed they denied the
premises of the line of cases that put the person and the family be-
yond the power of the state.

Heymann and Brazelay came to the defense of Roe v. Wade in
the spring of 1973. By the fall a new theory had matured. It was
fashioned by another professor at Harvard Law School, Laurence H.
Tribe. His thesis was that Roe v. Wade was an instance of the consti-
tutional prohibition against establishment of religion. The Constitu-
tion, he noted, forbade the establishment of religion. Laws regu-
lating abortion, he claimed, were an establishment of religion.
Therefore, he concluded, they were unconstitutional.

To be sure, no one before Tribe had ever considered laws on
killing to bear this kind of religious stamp. Tribe, however, argued
that “whenever the views of organized religious groups have come to
play a persuasive role in an entire subject’s legislative consideration
for reasons intrinsic to the subject matter as then understood,” then
the legislature cannot act without favoring a particular religious doc-
trine and thereby “establishing” a religion. A controversy, he con-
tended, “may be so structured in a particular social and historical
context that no attempt to resolve it in a public forum can avoid
explicit confrontation with the religious differences that divide the
disputants.” Abortion was such a controversy and, as he put it,
“triggered” the constitutional barrier to legislation.?

Tribe’s explanation, like Heymann and Barzeley’s, suffered from
the disadvantage of not having been formulated by the Court. But
as a rationalization of The Abortion Cases it was more plausible, as
it was contradicted by nothing that the Court had said. It had the
additional merit of describing the abortion battle as an advocate of
abortion might view it: the sheer imposition of religious views on a
dissident minority. But there were also serious problems with Tribe’s
account.

First, as stated by him, it scarcely applied to statutes that, when
they were adopted, were not the subject of religious controversy. The
abortion statutes in question were of that character. It was not at all
evident what “organized religious groups” had led the Texas legis-
lature to adopt its abortion statute in 1911 or even what “organized
religious groups” had prevailed when Georgia had adopted the Amer-
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ican Law Institute model in 1970. What Tribe had to mean in order
to sustain the Court was that if, after a legislature had passed a law,
a minority contended that the law was “intrinsically religious,” then
the Court should invalidate the law. This position seemed to sug-
gest that any group that could point to “intrinsic” religious postu-
lates behind legislation should be able to obtain the invalidation of
the legislation. The law on marriage, for example, rested on reli-
gious belief. By Tribe’s criteria, it was open to any group—poly-
gamists, say, or mere believers in free cohabitation—to attack the
intrinsic religious character of the law and procure its invalidation.

Even more serious was the way Tribe was forced to use his theory
one-sidedly. His basic contention was that abortion was a subject of
a religious nature because it involved “a decision as to what char-
acteristics should be regarded as defining a human being,” and that
that decision “depended on a statement of religious faith upon
which people will invariably differ.” ** If his contention were ac-
cepted, any decision as to who is human would be a religious deci-
sion. Why was his decision, then, to be preferred to someone else’s?
Why was it unconstitutional for the legislature, making what he
called a religious decision, to treat the unborn as human, and con-
stitutional for the legislature, making the same kind of decision, to
treat the unborn as nonhuman? Tribe did not address these funda-
mental questions. However, “on reflection,” as he put it five years
later, Tribe rejected his own argument.!*

A third and by far the most candid effort to defend The Abortion
Cases was made by Michael J. Perry. Perry, an assistant professor of
law at Ohio State, boldly made the claim that the phrase “due proc-
ess of law” in the Fourteenth Amendment meant more than “proc-
ess.” It had a “substantive” content, and the states were bound to
observe that substance. Not only were the states bound not to violate
that substance; they were under a positive duty to enact only laws
which “involved” it.*® Perry identified this decisive “substance” with
“the public welfare.” And what defined the public welfare? To that
crucial question, Perry answered forthrightly, “The scope of the
‘public welfare’ is a function of social conventions.” Or, as he put
it alternatively, “The basic determinants of the public welfare are
the conventional attitudes of the sociopolitical culture.” ** The
Court was assigned the task of making the states conform to the con-
ventions of the day.

For the Supreme Court to determine public welfare in this way,
Perry argued, the Court had to exercise “an ethical function.” " In
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fulfilling this function, the Court propounded “general, fundamental
ethical principles for the moral education and guidance of the po-
litical process.” ** Perry did not disguise or regret the teaching role
he gave the Court. The Court was in a better position than any
legislature to say what public morals should be, for it was “in-
sulated from the bartering and pressures of a legislature process’” and
could “look beyond the demands of self-interested minority lobbies
in an effort to discern the attitudes characteristic of the moral cul-
ture at large.” ** In an era of shifting sexual morality, the Court
could act as “a jury.” As ‘‘a matter of political reality” the Court
was a jury that “generally will reflect and mediate the temper of the
dominant political and moral culture.” Acting as a juryman, “each
Justice must ask whether particularized claims about that culture
resonate with him or her.” 2° In the vernacular, the “vibes” felt by
the Justices were to guide their exposition of the Constitution.

Perry’s defense of Roe v. Wade was bold, clear, consistent—con-
sistent with the decision and internally coherent. Despite his own
doubt as to “whether individual Justices are even aware of what they
are doing,” it sounded very much like what Justice Blackmun and
his colleagues had been doing. His defense had the ring of realism
and the innocence of the child who noted the emperor’s absence of
clothes. If there was any rebuttal to it on its own terms, the rebuttal
could come only from the political process, showing that “the jury”
had misread “the sociopolitical culture.” But this kind of rebuttal
depended principally on the political process; it escaped the confines
of scholarly debate where Perry’s candor enthroned the flat asser-
tions that substantive due process had been employed by the Court
and that substantive due process, reflecting the ethics of the nation
as interpreted by the Justices, was a good thing.

Perry’s defense, nonetheless, had a deficiency. It ran against the
meaning of “liberty” that for seventy years had been accepted as
valid by the best minds which had struggled to understand the Con-
stitution. It gave a latitude to judicial lawmaking which generations
of scholars had perceived as subversive of the limits of the American
Constitution and destructive of American democracy and the distri-
bution of organic powers by the Constitution.

For almost a century the nature of the liberty litigated in The
Abortion Cases had been explored in another context by the Supreme
Court and by scholars evaluating the Court’s work. The context was
the social legislation of the industrial states and the challenge to that
legislation in the name of the constitutional liberty that the Four-
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teenth Amendment said could be taken only by due process of law.
In that context, a theory of constitutional meaning and the limits of
the judicial role had been worked out with a comprehensiveness and
universality of principle that could not be confined to the cases de-
cided but seemed to stand as general criteria which the Court could
defy only at enormous cost. The criteria were summed up in Justice
Holmes’s dissent in the landmark case of Lochner v. New York.»

The New York legislature had passed a statute making it a crime
for a baker to employ workers for more than sixty hours a week or
ten hours a day in a biscuit, bread, or cake bakery. No general
limitation on hours of work existed at the time or could have passed
the legislature, and any “labor law” was regarded with suspicion by
the courts. A sixty-hour work week was bold innovation. But the
highest court of New York sustained the regulation on the ground
that the Jaw was intended to guard the health of the public by pro-
tecting it from the products of overworked men, exhausted by fatigue
and thus likely to be careless in their baking, and on the additional
ground that it was intended to protect the health of the workers
themselves, subject as they were to the inhalation of particles affect-
ing their lungs.?? The decision was challenged in the Supreme Court
by Joseph Lochner, a baker convicted in the Oneida County Court
of a misdemeanor for permitting an employee to work more than
sixty hours.

The Supreme Court held for Lochner. “The right to purchase or
to sell labor,” the Court declared, ““is part of the liberty” protected by
the Fourteenth Amendment. The state could not regulate Lochner’s
right to buy labor on his own terms. To be sure, the liberty was not
absolute. The state in extreme cases could abridge the liberty in
order to protect health; it could, for example, limit employment in
underground mines to eight hours a day. But the state had no busi-
ness protecting the health of bakers, even if “very likely, physicians
would not recommend the exercise of that or of any other trade as
a remedy for ill health.” Statutes “of the nature of that under review
are mere meddlesome interferences with the rights of the individual,
and they are not saved from condemnation by the claim that they
are passed . . . upon the subject of the health of the individual whose
rights are interfered with.” Work in any department “carried with
it the seeds of unhealthiness.” That did not make state intervention
lawful.?

Interpreting the moral conventions of their day and reading
them into the meaning of “liberty,” the Justices found that the
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Constitution had created a virtually complete barrier to laws regu-
lating the conditions of labor. Viewing the law not as a health mea-
sure but “as a labor law, pure and simple,” the Court said that the
constitutional answer might be given ““in a few words.” The “liberty
of person” and the liberty of contract of the baker and his workers
could not be interfered with. The Fourteenth Amendment was an
absolute barrier to state regulation of the hours of work.?

Four Justices disagreed, and Justice Holmes wrote the dissent,
which became classic. He repudiated the role of Platonic guardian.
He would not read his view of a controverted matter into the mean-
ing of liberty in the Constitution. He wrote:

This case is decided upon an economic theory which a large part
of the country does not entertain. If it were a question whether I
agreed with the theory, I should desire to study it further and
longer before making up my mind. But I do not conceive that to
be my duty, because I strongly believe that my agreement or dis-
agreement has nothing to do with the right of a majority to em-
body their opinions in law. . . . The Fourteenth Amendment
does not enact Mr. Herbert Spencer’s Social Statics.

Holmes then set out what was to be the touchstone for constitu-
tional interpretation where an issue was one of political controversy
and the legislature of a state had resolved it. The Court was not to
see itself as possessed of resources or rationality superior to the
political process:

I think that the word liberty in the Fourteenth Amendment is
perverted when it is held to prevent the natural outcome of a
dominant opinion, unless it can be said that a rational and fair
man necessarily would admit that the statute proposed would in-
fringe fundamental principles as they have been understood by the
traditions of our people and our law.?

Every law restricts a liberty. Unless a “rational and fair man”
would ‘“necessarily” admit that a state statute infringed “funda-
mental principles,” the Court perverted the Constitution when it
invoked “liberty” to invalidate a law. If a law took sides on an issue
on which rational and fair men disagreed as to the fundamental prin-
ciples at stake, the Court was not to take sides too. The Court was
not to substitute its theory for the legislature’s. As Holmes put it
again near the end of his life, the Court’s “own discretion” was not
the criterion. The Fourteenth Amendment, he wrote, had not given
the Justices “carte blanche to embody our economic or moral beliefs
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in its prohibitions.”?* The measure for constitutionality was pro-
vided not by the preferences of the Justices or by abstract theorizing
about society, but by fundamental principles as they had been com-
prehended by Americans and set out in American tradition and law.

The criterion of Holmes became the watchword of great judges
and scholars of the Court. It undergirded the dissent of Justice
Brandeis in Adams v. Tanner a decade after Lochner, when the Su-
preme Court read “liberty” to mean that the state of Washington,
attempting to regulate private employment agencies, had violated
such agencies’ liberty to do business as they chose.?” And Holmes
joined Brandeis’s dissent in 1924 when, again on behalf of bakers,
the Supreme Court held their liberty to be violated by a statute
prescribing specific weights for loaves of bread. The Court, said
Brandeis, engages in “an exercise of the powers of a super-legislature
—not the performance of the constitutional function of judicial re-
view.”’?® Such a redistribution of organic powers originally distrib-
uted in a different way by the Constitution was seen as a gross de-
formation of the Constitution.

Laissez-faire economics masquerading as the voice of the Consti-
tution were what Holmes and Brandeis fought, and they fought men
too unself-conscious and too unself-critical to realize that what they
put forth as the pure voice of the Constitution were only the clichés
of one side of a debated question. Self-conscious and self-critical
themselves, they could not but see the folly of their brothers de-
luding themselves that they were more reasonable than the legisla-
tors and that Justices in the shelter of their chambers had the special
wisdom needed to be super-legislators. Why would anyone suppose
that nine men picked by politicians to be designated *Justice”
acquire by virtue of their office an insight superior to all other mor-
tals in the country?

The evil Holmes and Brandeis protested was succinctly sum-
marized by Felix Frankfurter, while he was still a scholar off the
bench. Celebrating “Mr. Justice Brandeis and the Constitution,”
Frankfurter wrote:

The veto power of the Supreme Court over the social-economic
legislation of the States, when exercised by a narrow conception of
the due process and equal protection of the law clauses, presents
undue centralization in its most destructive and least responsible
form. The most destructive, because it stops experiment at its
source, preventing an increase of social knowledge by the only
scientific method available; namely, the tests of trial and error.
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The least responsible, because it so often turns on the fortuitous
circumstances which determine a majority decision, and shelters
the fallible judgment of individual Justices, in matters of fact
and opinion not peculiarly within the special competence of
judges, behind the impersonal authority of the Constitution.??

Destructive, irresponsible centralization and fallible judgment put
forward as Constitutional mandate—these were the evils of “due
process” when the Justices acted as though they were specially in-
spired in giving a substantive content to “liberty” which no legis-
lature had the ability to perceive.

The criticisms of Holmes, Brandeis, and Frankfurter carried the
day in the world of legal education. In time the Supreme Court came
to make their criteria its own. In 1963, upholding a state statute reg-
ulating debt collectors, Justice Black stated for a unanimous Court,
““There was a time when the Due Process Clause was used by this
Court to strike down laws which were thought unreasonable, that
is, unwise or incompatible with some particular economic or social
philosophy.” That doctrine “has long since been discarded. . . . We
refuse to sit as ‘a super-legislature to weigh the wisdom of legisla-
tion’.” 2 The dissents of Holmes and Brandeis were now the ac-
cepted rule of the Court. It was not for the Justices to decide what
social philosophy a legislature must follow to enact constitutional
legislation.

Three years before The Abortion Cases, Justice Stewart (later to
be part of the Roe and Doe majority) declared that once “the Court
thought the Fourteenth Amendment gave it power to strike down
state laws ‘because they may be unwise, improvident, or out of har-
mony with a particular school of thought’ . . . That era long ago
passed into history.” ** To quote from Justice Stewart may only dem-
onstrate that the memory of judges is short, that judges like other
men are fallible, and that when a judge wants very much to achieve
a result he may use the discredited techniques of his predecessors.
Yet unless ideas mean nothing, unless great constitutional principles
are produced ad hoc as flummery to rationalize the desires of the
moment, everything that Holmes, Brandeis, and Frankfurter held
to be true was disregarded by The Abortion Cases. No matter could
have been said to fall less “within the special competence of the
judges.” No decisions ever sheltered more behind ‘“‘the impersonal
authority of the Constitution.” No opinions were so clearly the work
of fallible individuals acting as a super-legislature drafting rules for
the nation.
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The incompatibility of The Abortion Cases with the criteria of
Holmes and Brandeis was quickly remarked by modern scholars who
were, in many cases, not unsympathetic to abortion on moral
grounds but who would not abandon their most cherished view of
constitutional government in order to accommodate or rationalize a
personal preference. For example, Archibald Cox, the former Solici-
tor General, the hero of the Watergate prosecution and the present
Williston Professor of Law at Harvard Law School, wrote, “The
failure to confront the issue in principled terms leaves the opinion
to read like a set of hospital rules and regulations. . . . Neither his-
torian, nor layman, nor lawyer will be persuaded that all the pre-
scriptions of Justice Blackmun are part of the Constitution.” *2 Cox
could not discover the principle that led Blackmun to act as a super-
legislator tor the nation.

Alexander Bickel, Sterling Professor of Law at Yale and The
New York Times’s counsel in the Pentagon Papers Case, described
Justice Blackmun’s opinion in The Abortion Cases as a “model
statute” of the kind usually drafted by the Commissioners of Uni-
form State Laws. How did the model statute become the mandate of
the Constitution? A great constitutional lawyer, Bickel was puzzled:
“One is left to ask why. The Court never said. It refused the disci-
pline to which its function is properly subject.” ** The Court, in
Bickel’s view, was “not excused in transgressing all limits, in refusing
its own prior discipline.” The Court, he reminded the Justices, was
in the end subject to “the discipline of the political process,” and
that discipline was “subsequent.” ** The answers the Court was at-
tempting to give today were “derived, not from Spencer’s Social
Statics, but from fashionable notions of progress.” It may take time,
Bickel observed magisterially, “before the realization comes that this
will not do.” 3

Richard Epstein, professor of law at Chicago, evaluated The
Abortion Cases in the journal professionally devoted to commentary
on the Court’s work, The Supreme Court Review. He began by ob-
serving that Janet Roe, the pseudonymous plaintiff in Roe v. Wade
had presented a case which was moot—that is, by the time the Court
came to decide her liberty of obtaining an abortion, she was no
longer pregnant. Applying the usual rules, the Court would have dis-
missed her action; in its eagerness to resolve the issues it leaped over
its own procedural standards and pressed on to decide her case.*
There was a second, telltale stain: The plaintiff had claimed that the
Texas statute was adopted when abortions were surgically unsafe
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and was intended to protect the mother’s health. This rationale was
a piece of fancy appealing to Justice Blackmun; ** but even as fancy
it had no relevance, because the Texas law at bar had been re-
enacted in 1911 when surgical abortions were safe.*® Justice Black-
mun did not notice how late the law had been legislated, and he
swallowed the plaintiff’s theory whole.

Epstein moved to a frontal attack upon The Abortion Cases. “In
the case of the Supreme Court,” he noted, “only principled grounds
for decision stand between it and the charge of arbitrary decision
based upon its naked political preferences.” ** Epstein could not find
in the Constitution the “principled grounds” of Justice Blackmun.
He had produced ‘“comprehensive legislation,” which he had
“enacted in the name of the Due Process Clause of the Constitution.”
How had the Justice determined that the unborn child was not a
person within the meaning of the Constitution? He had not said. He
had claimed that there was substantial disagreement as to when life
began, and that the Court need not resolve the disagreement, but he
had in fact resolved the disagreement—to the detriment of the un-
born.** He had decided that life did not begin before birth. Even in
doing this, he was inconsistent. He had spoken of “potential life” in
the third trimester. “But is there not,” Epstein asked, “‘potential life
in the unborn child from the moment of conception?” * How would
Justice Blackmun describe the child from conception to viability?
His principles and his standards were “invisible.” #?

Harry Wellington, professor, and later dean, of the Yale Law
School, observed, “The Court would have put it better had it been
candid enough to quote Lochner: ‘Statutes of the nature of that un-
der review are mere meddlesome interferences with the rights of the
individual, and they are not saved from condemnation by the claim
that they are passed . . . upon the subject of the health of the in-
dividual whose rights are interfered with’.” ** By Lochner, Wellington
meant the majority opinion in Lochner, and he found the parallel
to it exact in Doe v. Bolton, where Justice Blackmun had held in-
valid the requirement of Georgia law that two physicians concur in
the need for an abortion. Such a cautious restraint on physicians,
“most” of whom, Justice Blackmun thought, were “good men,” had
been found to run afoul of the Constitution. The Court, Wellington
remarked, “treats the private physician with the reverence that one
expects only from advertising agencies employed by the American
Medical Association.” ** Even if only the health of the pregnant
woman were to be considered, Wellington continued, Justice Black-
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mun had not explained why the state could not regulate early abor-
tion with an eye to her health, unless liberty meant “instantaneous
gratification.” Even the First Amendment, he added, “grants no such
right.” 4

But more than the carrier’s health was at issue. To justify the
taking of fetal life, the Court had invoked precedents on the privacy
of the marital bed. The Court’s use of privacy, Wellington declared,
was “Pickwickian.” ¢ Abortions were performed not in marital beds
but in hospitals. As far as Wellington could determine, “conven-
tional morality” in America justified some kinds of abortion, but not
all. Conventional morality was “‘the outer limit of the Court’s legiti-
mate authority.” The Court had no “mandate” to create new
morality “when elaborating the concept of liberty in the Fourteenth
Amendment.” #* The Court had acted as though it had such a man-
date and imposed the ethical preferences of the Justices on the
people.

John Hart Ely, a professor of law at Yale and then at Harvard
Law School, made a close comparison between Lochner and The
Abortion Cases and concluded that they, like it, answered questions
the Constitution had not made the Court’s business. The decision
was “a bad decision.” It was bad for one basic reason: It did not
explain how its elaborate regulations were constitutional law.*® Like
the other constitutional law scholars, Ely could find no principle or
standard which had guided Justice Blackmun in his extraordinary
interpretation of the Constitution.

Ely did observe that the result was congruent with the judicial
philosophy of Richard Nixon (who had appointed Justice Blackmun
and two of the other judges making up the majority in The Abortion
Cases.) Nixon had enunciated a result-oriented view of the Court’s
function. “That this sort of invitation, to get in there and Lochner
for the right goals, can contribute to opinions like Roe is obvious.
In terms of process it is just what the President ordered.” #* Political
pragmatism, not constitutional principle, appeared to be the raison
d’étre of The Abortion Cases.

Critics did exist who condemned The Abortion Cases by asserting
that the Court could not add to the written Constitution.*® Critics
did exist who were as outraged by what the Court had done to the
unborn as by what it had done to the Constitution. Bickel, Cox, Ely,
Epstein, and Wellington, however, were five critics who were neither
fundamentalists in constitutional theory nor champions of the cause
of the unborn. They accepted constitutional development by judicial
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interpretation as necessary, ranging in their views on this point from
the pure Frankfurtian position of Bickel to Wellington’s acceptance
of “conventional morality” as a guide. They showed no special
commitment to the anti-abortion side. In their cool professional
judgment, The Abortion Cases were indefensible because they had
a basis neither in the Constitution nor in a principled interpretation
of the Constitution.

There is a tendency for any layman to rate one expert in a field
as good as another. But to the experienced in any field, experts are
not fungible. In the field of constitutional law, persons of experience
would probably conclude that Barzelay, Heymann, Perry, and Tribe
were outweighed by Bickel, Cox, Ely, Epstein, and Wellington. The
balance of expert opinion viewed the liberty as a disaster. As the
critics successfully evoked Holmes, Brandeis, and Frankfurter, the
weight of their judgment was overwhelming.?

The judgment was remarkably harsh: without principle, a fail-
ure; a refusal of the Court’s own discipline, a transgression of all
limits, something that will not do; naked political preference, com-
prehensive legislation, invisible standards; a replay of Lochner, an
advertising agent’s view of doctors, Pickwickian, beyond the outer
limit of legitimate authority; none of its business, a bad decision,
an out-Lochnering of Lochner in the result-oriented style of a result-
oriented Nixon.

Scholarly authority judged the liberty to lack constitutional basis.
Its establishment, as Justice White had said, was an act of raw ju-
dicial power.*? If the liberty did not have a foundation in the Consti-
tution or in constitutional principle, its basis had to lie in politics.



Inquiry 6
On the Political Constituencies

of the Liberty

A liberty so comprehensive, so central, and so uncircumscribed
as that conferred by The Abortion Cases could not have been created
out of the air. Seven men, even though endowed with life tenure
and the power to make their ideas the Constitution’s, would not have
embarked on such a legislative program without a political constitu-
ency or constituencies seeking the change. Mr. Dooley’s words of
seventy years ago are still the most dispassionate comment on a
large part of the conduct of our highest tribunal: “No matter
whether th’ constitution follows th’ flag or not, th’ supreme coort
follows th’ iliction returns” *—if not literally the election returns,
the demands of the politically potent. Who were its constituents
here?

Prior to The Abortion Cases, between mid-1967 and the end of
1972, most state legislatures had considered changing their abortion
laws, and nineteen states had changed them.? All nineteen states
permitted abortions to preserve the health of the gravida, six to
destroy an unborn child conceived in rape, five to destroy an unborn
child conceived in incest, and four to destroy an unborn child who
would probably be born with a substantial deformity; four required
no grounds whatsoever. All, however, set set limits in terms of age
of the child, ranging from four lunar months in Washington to six
months in New York.? Most states acted by their legislatures. One of
the states (Massachusetts) changed its law by judicial fiat, one (Wash-
ington) by popular referendum. New York attempted to reverse its
change, but the legislative repeal was vetoed by Governor Rocke-
feller.

33



34 A PrRIVATE CHOICE

The other thirty-one states did not change their laws despite
being lobbied to do so. In two states, Michigan and North Dakota,
the rejection of change was by referendum less than three months
before The Abortion Cases were decided. In those states, abortion
on demand up to five months was defeated by heavy majorities—61
percent in Michigan, 77 percent in North Dakota.® In other states,
proposals for change were killed in committee or by legislative
action.

In no state, whether it approved or rejected change, was abortion
made legal for the nine months. Except in four states, abortion on
demand was not authorized. In the typical states adopting change,
specific grounds were set out which abortions had to meet to be legal.
No state adopted anything as expansive as the broad charter of the
abortion liberty decreed by the Supreme Court on January 22, 1973.
If the action of legislatures elected by the men and women of the
country in the late 1960s and early 1970s was any index of popular
desire, if the referenda in three states were a fair reflection of the
people’s will, there was a wide disparity between what the people
wanted on January 22, 1973, and the liberty they were given.

No one aware of these struggles for the public mind between
1967 and 1973 could have said that the abortion laws in force were
the result of apathetic acquiescence in the values of an earlier age.
No one aware of the changes made and the changes rejected could
have termed the laws archaic. They were either freshly minted, car-
rying the seal of approval of the American Law Institute on their
alterations,® or freshly affirmed, carrying either the seal of newly
elected legislatures composed of men and women or the stamp of the
people voting as a body directly upon the issue.

The votes confirmed what public opinion polls had indicated:
Eighty-four percent of married women under the age of forty-five
were reported in a National Fertility Survey of 1970 as opposed to
permitting abortion to be legal after the third month of pregnancy.’
Sixty-seven percent of all American men and women were reported
in a Gallup poll of 1972 to oppose elective abortion.®

In January 1973, when Justice Blackmun wrote his opinion in
Roe v. Wade, a Gallup poll showed that more than eighty-five per-
cent of all Americans believed that human life began before birth.
By the time an unborn child was viable, and so merely “potential
life” to Justice Blackmun, more than seventy-five percent believed
actual human life existed; less than fourteen percent thought that
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human life began at birth. As for the views of American women
alone, exactly half believed that human life began at conception.®
The legislation in force in a majority of states faithfully reflected
the conviction that human life should be protected.

The abortion liberty was conferred by the Supreme Court with a
spaciousness, a latitude that no legislature had attempted and no
majority had sought. Who were its sponsors?

Abortion had not been in the American consciousness at all
before the 1960s, when small elites began to press for changes in the
law.** Only a few persons, even in the early 1960s, were dedicated in
principle to the liberty of abortion. Glanville Williams, a teacher of
criminal law in England and president of the British Abortion Law
Reform Association, was the leader of the ‘Fundamentalists” in the
association, who insisted on the joint liberty of the carrier and her
physician, but even they did not champion the liberty beyond the
thirteenth week of pregnancy, and as late as 1963 Williams’s extreme
views represented a minority in this group dedicated to revising the
abortion laws of England.!*

As it happened, Glanville Williams was to have a major part to
play in America by being invited to participate in the drafting of the
penal code of the American Law Institute (ALI). The institute, a
group of judges, lawyers, and law professors, had the custom of pub-
lishing “Model Codes” for adoption by state legislatures. In 1962
its official draft of the code adopted the majority views of the British
Abortion Law Reform Association, and its commentary adopted
Glanville Williams’s account of why anyone opposed early abortion.2
The ALI, a small, prestigious, mostly male body, became the first
prominent champion of change in the abortion laws.

The legal elite was then joined by doctors who argued that the
existing law made hypocrites of them-—claiming, in effect, that they
violated the existing law but should not suffer for their violations.’
It is difficult to recall in the late 1970s how the banner of abortion
was borne in those early years by doctors. But the freedom the doc-
tors sought, like the freedom the lawyers sought, was severely limited.
No major American group sought abortion on demand. Alan Gutt-
macher, the president of Planned Parenthood, argued for change in
the abortion law only to protect the integrity of doctors. Robert E.
Hall, President of the Association for the Study of Abortion, a
strongly pro-abortion group, argued as late as 1967 that his objective
was to have current abortion law conform to current medical prac-
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tice. A work on “the population dilemma,” published in 1968 with
a grant from John D. Rockefeller IIT's Population Council, observed
that “most Americans” were opposed to abortion on demand.**

One powerful organization, however, had already decided that
the time had come for abortion without legal limitations. In 1968
the American Civil Liberties Union (ACLU) decided to work for
“total repeal” of all laws prohibiting abortion prior to the viability
of the fetus.> The ACLU provided what was indispensable to the
establishment of the liberty and its expansion—a cadre of specialists
spread throughout the land, centrally directed from New York, ex-
pert in constitutional litigation. Symbolically, the ACLU assigned
its best constitutional lawyer, Norman Dorsen, to the appeal of Roe
v. Wade in the Supreme Court, as the cause of the liberty rode to
victory.!®

Since its foundation in the 1920s the ACLU had shown no con-
cern about the abortion laws that were standard in every state; it had
given no indication that it believed a fundamental right was daily
violated everywhere. Why did it change its mind in 1968? In part,
the burgeoning women’s liberation movement was responsible. Al-
ready organized and articulate in New York by then, the movement
put forward a view of women that included liberty of abortion as
necessary to the liberty of women. The movement had had little
influence as yet on the legislatures. But it had access to the press,
and leaders of the ACLU responded to its demands.

The other organization mighty in influence that entered the
battle was the Planned Parenthood Federation (PPF) of America.
The ACLU had earlier worked hand in glove with the PPF to
establish the liberty of contraception, and PPF’s entry into the abor-
tion field was a second important reason for ACLU’s new posture.
Divergent in fundamental aims but interlocked in key ways, es-
pecially in the person of a lawyer, Harriet Pilpel, the ACLU and the
PPF reinforced each other.

Like the ACLU, the PPF had taken many years to see liberty of
abortion as a desirable objective. In its early and growing years under
Margaret Higgins Sanger, the birth control movement had opposed
abortions as “‘barbaric” and as being, along with infanticide, “the
killing of babies.” 1" Contraception was set out as the rational and
humane alternative. An increase in contraceptive practice was sup-
posed to mean a decrease in abortions. To say birth control meant
abortion was regarded by the movement itself as a vicious slander
by the opposition. Alan Guttmacher, president of Planned Parent-
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hood in the United States, had written in 1961 about the beginning
of life: “Fertilization, then, has taken place; a baby has been con-
ceived.” * This observation coincided with his earlier account,
Having a Baby (1947), where he referred to the being who was pro-
duced by fertilization as “‘the new baby which is created at this
exact moment.” In a still earlier version of the same work (1937) he
had quoted, with apparent approval, an English physician on the
abortion statutes: “To extinguish the first spark of life is a crime of
the same nature, both against our Maker and society, as to destroy
an infant, a child, or a man.” °

The Third International Conference on Planned Parenthood,
held in Bombay in 1952, heard the President of the Japan Birth Con-
trol League, Kan Majima, discuss the decriminalization of abortion
in Japan, note that abortion was to be looked on only as an emer-
gency measure, and declare that abortion “could be done away with
when more logical and humanitarian concepts are widely accepted.”
At the same congress, Hans Harnsen, President of the West German
Committee on Planned Parenthood, spoke on “The Medical Evil of
Abortion” and denounced its acceptance as a means of birth con-
trol.?*® Even as late as the Eighth International Conference of
Planned Parenthood, held in Santiago, Chile, in 1967, the rapporteur
of the discussion of induced abortion concluded, “In summing up,
it was stressed that abortion is today a widely used method of con-
trolling family size, but it cannot be recommended as a method of
family planning because of its effects on the life and health of the
women who undergo it and their future children.” *

In 1968 everything changed. Alan Guttmacher declared, “My
feeling is that the fetus, particularly during its early intrauterine life,
is merely a group of specialized cells that do not differ materially
from other cells.” 22 Dr. Guttmacher and the organization he headed
were now avowed friends of abortion. The National Medical Ad-
visory Council of Planned Parenthood—World Population (the inter-
national embodiment of the birth control movement) recommended
“the abolition of existing statutes and criminal laws regarding abor-
tion when performed by properly qualified physicians with reason-
able medical safeguards.” »* Put more succinctly, Planned Parent-
hood had come to favor abortion on demand.

Had a revolution in biology occurred that necessitated the new
appraisal of the biological evidence by Guttmacher? Nothing of the
sort. The 1969 edition of his 1961 book still said ““a baby has been
conceived” at fertilization.?* What brought about the volte-face of
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the birth controllers? Three things—one of a background character,
the other two specific and immediate—had happened. The ideologi-
cal and intellectual turmoil of the 1960s had led to a rethinking of
traditional views of sexual morality; the revolutionary spirit of the
times called for changes. In this milieu of shaken values, the old-line
birth controllers found themselves assailed by Zero Population ad-
vocates who contended that the population crisis required far more
drastic solutions than their genteel and gingerly approach had en-
couraged. At the same time the safety of the oral contraceptive, the
famed “pill,” which had seemed to be the magic solution of the early
1960s, was questioned. It no longer appeared that a sure, safe, eco-
nomical way of controlling population by contraception existed. At
this desperate pass, under heavy pressure to do more at a time when
their principal weapon had been challenged, the birth controllers
threw over their devotion to the baby in the womb.2

The views of the libertarians of the ACLU were now matched by
those of the population professionals, and both converged to meet
the new consciousness of medical professionals who saw themselves
as an elite with special responsibilities to discharge that the law
should not dictate. The New England Journal of Medicine published
an article by Dr. Robert M. Sade contending that medical care was
not anyone’s “right”; it was the doctor’s responsibility to ration it.
His basic analogy was with the baker’s control over the food so often
used to symbolize life. As the Supreme Court had once taught that
the baker had the right to work his men as long as he could bargain
for, and again had taught that the baker could measure his loaves as
he thought just, so Sade now taught, “In a just society with a moral
government it is clear that the only right to the bread belongs to the
baker.” 26

An editorial in California Medicine expressed an even stronger
view of the doctor’s autonomy:

The reverence for each and every human life has also been a key-
stone of Western medicine and is the ethic which has caused phy-
sicians to try to preserve, protect, repair, prolong and enhance
every human life which comes under their surveillance. This tradi-
tional ethic is still clearly dominant, but there is much to sug-
gest that it is being eroded at the core and may eventually be
abandoned. . . . Abortion is being accepted by society as moral,
right and even necessary. . . . It is not too early for our profession
to examine this new ethic, recognize it for what it is and will mean
for human society, and prepare to apply it in a rational develop-
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ment for the fulfillment and betterment of manhood in what is
almost certain to be a biologically oriented world society.?”

This editorial was so respectful of the ethic of life that was being
abandoned and so candid in recognizing that what was being put in
its place was an ethic of “‘killing” that it might have been written by
a Swiftian moralist. But it concluded resolutely that the doctor
should take his part in the new society and learn from his part in
performing abortions, for his part there might “well be a prototype
of what is to come.” 2 The baker who owned the bread and the doc-
tor who controlled access to health were to make their own determin-
ation as to who should live or die.

To the ACLU, Planned Parenthood, the feminist organizations,
and the physicians was added the voice of economizers in govern-
ment. Abortion was a cheap way to reduce the rising costs of welfare.
In the view of some black persons, these welfare bureaucrats also saw
it as a way to reduce the black population.?®

The motivations of the several groups favoring abortion were
distinct, and the appeal of their arguments was to different sections
of the country. None of the groups were themselves poor. Each was
an elite. But some claimed to speak for the poor, while others spoke
for their own or some other economic interest.

In ideology and self-identity the most disinterested were the
upper-middle-class lawyers who composed the leadership of the
ACLU. Nourishing a vision of themselves as champions of the down-
trodden, they were conscious of a motivation which was at once
libertarian and humanitarian. They accepted the rhetoric of the
women’s movement; they saw themselves as freedom fighters for
women. They viewed abortion as a human good, available to the
rich and inexplicably withheld from the poor. They fought under
banners proclaiming “Women’s Rights” and “No Discrimination
Against the Poor.” ,

The least disinterested were a portion of the doctors. At the
crassest level, freedom of abortion meant freedom to increase their
incomes. After abortion became legal in New York, abortion clinics
sprang up and became substantial sources of income for the doctors
they employed.*® The clinics were even to find that their clientele
could be increased by out-of-state advertising.®* The majority of
doctors, not so moved by mercenary motives, had both self-interest
and their patients’ well-being to assert. They wanted to be free to
practice their profession as they chose without interference from the
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community. Abortion was a medical procedure. Therefore its use
should be decided by doctors. Ethical standards imposed by law were
an infringement of independence. Self-interest in independence
merged, usually unconsciously, in a concern for patients—that is, for
the women who wanted abortions. The physician in favor of abor-
tion saw himself as unnecessarily confined in responding to women
who depended on him. He wanted to be able to help them as he saw
best.

The motivations of the welfare administrators were mixed. They
needed to keep their budgets down to politically acceptable levels.
They wanted to help the poor who were visible to them. They did
not want to eliminate their clientele. Neither did they want it to get
out of hand. They were subject to electorates increasingly aroused by
the rising costs of welfare. To the extent that their clientele was
black, they were subject to the covert racism which the black popula-
tion suspected.?

The substitution of abortion for childbirth presented savings,
which could be calculated in several ways. At the end of the first year
of the new liberty, the Department of Health, Education, and Wel-
fare (HEW) reported to Congress that it had funded “at least”
220,000 abortions. Desiring to motivate Congress to continue appro-
priations for abortion, it added, “For each pregnancy among Med-
icaid eligible women that is brought to term, it is estimated that the
first year costs to Federal, State and local governments for mater-
nity and pediatric care and public assistance is [sic] approximately
$2,700.” 2 Subtracting the cost of the abortions—$200 apiece—each
Congressman could calculate that the net savings in the first year
alone were “at least” $500 million.

The estimates of HEW bordered on the conservative. The Na-
tional Abortion Rights Action League (NARAL), arguing to Con-
gress for the federal funding of abortions, was less inhibited.
According to NARAL, delivery of a child, “plus welfare 1 year,” cost
$4,600.>¢ The savings in the first year on this basis went over $1
billion.

These estimates were just the beginning. Suppose one added
welfare support of mother and child for five years. Suppose one
increased the number of abortions paid for by the government.
Suppose one looked at the savings in criminal conduct eliminated
because potential criminals had been eliminated. Suppose one esti-
mated the benefits of the abortion liberty over a period of ten years.
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It was scarcely an exaggeration to say that, brought home to the
poor with government financing, it would save the government and
the taxpayer more than $50 billion a decade.” Not to have been
moved by such mammoth material inducements would have required
a vision of humanity difficult to sustain in a welfare bureaucracy.

The motivations of the leaders of Planned Parenthood were the
most complex. The leaders consisted of donors and professionals. The
donors were, necessarily, rich. They had been convinced that a
socially acceptable way of using their wealth as to reduce the number
of the poor. At the level of conscious motivation they were altruists,
anxious only to spread a blessing. Often they were the descendants
of religious believers; their own religious beliefs were attenuated,
but they could bring to a cause like ‘“Population Control” the
righteous convictions that had animated their forefathers and gain
an analogous sense of bringing light to the heathen and doing good
to humanity.

The population professionals were in the front line of what was
often seen as a war. Their enemy was population growth. It was a
powerful enemy and growing more powerful. It was not being con-
tained by present methods. Like most generals in the field, the pro-
fessionals yearned for more potent weapons. If the war was to be
won, escalation was essential. As the donors listened to the profes-
sionals, they came to feel that objections to the methods used were
irrelevant if the methods were effective; or rather as the method of
abortion came increasingly to appear necessary, a new moral judg-
ment was made in its behalf.

In American political terms the ACLU and the women’s move-
ment were on the Democratic Left; the doctors were on the Re-
publican Right; the population professionals were often mildly
Democratic; the donors tended to be Eastern Republicans. Cutting
across the political spectrum, the proponents of abortion were a tacit
and effective coalition.®

The abortion liberty itself was proclaimed during the regime of
Richard Nixon at a time when he had appointed four of the nine
justices of the Court, when the Chief Justice was his appointee, and
when the Court was already “the Burger Court” to its friends and
“the Nixon Court” to its foes. Three of the four men appointed by
Richard Nixon voted for the liberty, and it was proclaimed by Harry
Blackmun, in whose “wisdom, uprightness, and learning” Richard
Nixon had declared he reposed special trust.*” Even when all allow-
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ance is made for the independence of the judicial from the executive
branch, it has seemed paradoxical that so great a liberty should issue
from a Court so largely shaped by such an illiberal hand.

The paradox appears greater when Richard Nixon’s own rhetoric
against abortion is recalled. In his most spectacular intervention on
the subject he attacked the liberalization of the New York abortion
law in a letter to Cardinal Cooke.*®* He seemed embarrassed by the
report of his own appointees to the Commission on Population
Growth and the American Future, which endorsed abortion.*®* He
was fictionally portrayed by Philip Roth, with some basis in his
rhetoric, as making his last stand in office as a defender of the fetus.#

But Philip Roth showed less than his usual acumen as a novelist
and as a prophet in taking Richard Nixon’s rhetoric at face value;
and today no one would. The shape and thrust and meaning of any
Administration are to be measured not by presidential platitudes
but by presidential actions and appointments. Richard Nixon’s cele-
brated letter on the New York law was a gesture in the air, because
he had no authority of any kind over the legislature of New York. It
was like his famous comment on the desirability of a California
court’s convicting Charles Manson of murder—a gratuitous assertion
in an area beyond his responsibilities, intended to please the people
with no cost to the President and no commitment of his power.*

It is hard to guess what the President as a man thought on the
matter. He viewed abortion as a sign of a decadent, permissive
morality; but he also opposed government interference with private
decisions. William Safire has suggested that personally he was in-
fluenced by his daughter Julie’s conviction that abortion was an
evil.*?> But the President was also the chief of a party with factions
to conciliate and the head of an administration whose officers were
chosen with attention to values other than the value of embryonic
life. His domestic chief of staff, John Ehrlichman, was sympathetic
to the abortion liberty.** When The Abortion Cases drew a storm
of criticism, the mantle of the presidency was drawn about Justice
Blackmun with an invitation to the first National Prayer Breakfast
with the President and Billy Graham.*

Rhetoric and gesture aside, the Nixon Administration was the
midwife of the liberty of abortion in America. In the Administra-
tion’s first year, a White House Conference on “hunger” significantly
linked the feeding of the poor to the reduction of the number of
the poor, and President Nixon chose the occasion to propose a
“Commission on Population Growth and the American Future.” ¢
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The Commission was to become a principal vehicle for making
abortion acceptable as federal policy. The appointment of its chair-
man and most of its members was to be the work of the President.

About the same time as the Conference on Hunger, President
Nixon designated Louis Hellman to be Deputy Assistant Secretary
for Population Affairs of the Department of Health, Education, and
Welfare. Hellman’s qualifications were several: He was Professor of
Obstetrics and Gynecology at the State University of New York. He
was director of a family planning clinic whose clients were entirely
“from ghetto population.” ¢ He had served for four years as the
chairman of the Food and Drug Administration’s Advisory Commit-
tee on Obstetrics and Gynecology judging the pill and in that
capacity, balancing the social good against the risk to individuals,
had interpreted the law to permit the pill’s distribution despite
doubts raised as to its safety for some women.*” He had come to work
for the Administration because “the threat of population growth”
was “real to each and every individual in this country.” ** He was
sponsored by Alan Guttmacher, Frederick Jaffe, and Joseph Beasley
of Planned Parenthood, and by Nelson Rockefeller, and he. was a
director of the Association for the Study of Abortion.*

In 1970, the year of his appointment, Louis Hellman, using his
new federal title, was co-chairman of a planning and strategy con-
ference on abortion in America, held in New York City. The con-
ference brought together medical and legal leaders sympathetic to
the abortion liberty.*® The other chairman was Allan C. Barnes, vice
president for medical affairs of the Rockefeller Foundation. Featured
speakers were Norman Dorsen and Harriet Pilpel of ACLU and Dr.
Robert Hall, the president of the Association for the Study of
Abortions. The funding of the conference came in part from the
federal government through the Agency for International Develop-
ment, whose Population Affairs section was headed by a zealous
advocate of population control, Reimert T. Ravenholt. In the six
subsequent years, under Presidents Nixon and Ford, Hellman and
Ravenholt worked to staff their agencies and to make federal policy
serve the abortion liberty.

The first limited move was made with tactical adeptness. In the
summer of 1970, while abortion was still an issue of debate in almost
every state, the Department of Defense declared a new policy on
abortions to be provided for American military personnel and their
dependents. The new policy was to be followed in the United States
“without regard to local law.” s* It was to permit abortions in mili-
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tary medical facilities on the grounds of ‘“mental health.” In a
period when no state had appropriated money for elective abortions,
the Defense Department overrode all state law to provide federal
facilities and federal medical staff to perform abortions that were,
in all but name, elective. The decision to override local law had been
opposed by the Surgeons General of the Army, Navy, and Air Force.
It was imposed by the Defense Department because the department
was so instructed by the Department of Health, Education, and
Welfare.®?

In the face of criticism the Administration eventually drew back
on this initiative. But it also made a more substantial move. In the
spring of 1970 the Congress had responded to the President and
created the Commission on Population and the American Future.®
President Nixon had the appointment of twenty out of twenty-four
members. Of these presidential appointees sixteen turned out to
favor abortion on demand. At a time when two-thirds of the voters
and all of the state legislatures opposed abortion on demand, it
required foresight and planning to compose a commission with such
views.

The Commission’s staff were professionals in population control.
Its chief consultants were also professionals in population control,
many of them coming from the leading private foundation in the
field, the Population Council. At the head of the Commission, as an
appropriate symbol of its orientation, the Administration placed the
philanthropist whose name, throughout the world, was a symbol of
population control, John D. Rockefeller I11.3

John Rockefeller had already made clear his views on abortion.
This occurred on November 17, 1968, two weeks after Richard
Nixon’s election, when Rockefeller keynoted a conference at Hot
Springs, Virginia. The conference was under the auspices of the
Association for the Study of Abortion, that imperfectly disguised
committee for the promotion of the abortion liberty. It was or-
ganized by Alan Guttmacher, Louis Hellman, and Planned Parent-
hood’s chief lawyer, Harriet Pilpel.®® Announced as a meeting to
“discuss” abortion, the conference had the kind of ratio of pro-
ponents to opponents not uncharacteristic of pro-choice symposia—
twenty of the pro-choice side to one of the other. In his keynote
address Rockefeller assured his audience that the “long-run answer”
to the “evil” of restrictive abortion laws was not to amend them
but “to eliminate abortion laws altogether.” ¢ The most important
donor to the cause of population control emerged as a public advo-
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cate of removing regulation of abortion from the law. The course
he set in 1968 did not prevent his appointment by the President
in 1970.

In the spring of 1972 the Rockefeller-headed Commission re-
ported. Among its many recommendations was specific advice on
abortion and the law. It declared, “The majority of the Commission
believes that women should be free to determine their own fertility,
that the matter of abortion should be left to the conscience of the
individual.” In this terse and clear language, abolition of the abor-
tion laws was called for. The statutes of fifty states were to be re-
placed by “the conscience of the individual.” Abortion according to
the “conscience of the individual,”—difficult in practice to distin-
guish from abortion on demand—was articulated as a major com-
ponent of population policy.*

The Rockefeller report was not the act of the President, and if
he did nothing to endorse it, he would pay no political price for it.
He did not endorse it. Its recommendation on abortion, beyond the
power of a President to implement, was to be implemented within
the year by the Nixon Court. The report itself was the act of an
Administration which, knowing the issues in contention, had packed
the commission with professionals in the population field and set at
its head the greatest of donors to the cause of population control,
whose views as to the measures necessary were a matter of public
record two years before his appointment.

The Administration’s third significant appointment, that of
Harry Blackmun, was also made in the spring of 1970, when the
Commission on Population was appointed. Apart from his availa-
bility as a Republican circuit judge and his friendship with the
Chief Justice, Harry Blackmun’s outstanding qualification was his
identification with the medical establishment. At the height of his
professional career, before his appointment to the bench, he had
been “resident general counsel” of the Mayo Clinic.*® For nine years
in Rochester, Minnesota, he had bathed in the mystique of the
medical profession at one of its most hallowed shrines. To suppose
that he was put on the Court to write The Abortion Cases is to
attribute a foresight to the Administration and a predictability in
judges that border on fantasy. But the Administration chose a man
congenial to the Administration. Choosing him, the Administration
put on the Court a champion of the autonomy of the physician.
Measured not by the subjective and shifting intentions of a very
political President but objectively in terms of the commitments and
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values of those appointed, Blackmun’s nomination, like Hellman’s
and Rockefeller’s, was a significant step in providing a governmental
welcome to abortion.

By different and convergent paths a powerful de facto alliance on
abortion had come into being. Its effective leaders were male—Alan
Guttmacher, Louis Hellman, John D. Rockefeller II1. Harriet Pilpel
was the only prominent exception. All were very far from being
poor, although only Rockefeller was extremely rich. None was a
black or an Indian or a Chicano or a Puerto Rican. None was from
those more silent ethnic minorities, the Poles, the Slovaks, and the
Italians. Despite their personal qualifications, they presented them-
selves as the spokespersons of women, the ethnic minorities, the poor.

Each of the groups they claimed to represent had symbolic sig-
nificance, and beyond the symbolic values they held up, they them-
selves represented important and powerful sections of the popula-
tion. Each of them came from constituencies connected with the
opinion makers, the media, the courts and the federal bureaucracy.
Each of their own groups carried weight with a member or members
of the majority of the Court. It was to the political weight of these
groups that seven members of the Court responded by creation of the
liberty of abortion. Once launched, the liberty was to be cloaked
with protective legends appealing to the wider constituencies the
elite spokespersons said they spoke for.



Inquiry 7
On the Legends of the Liberty

No doctrine with the massive momentum of the liberty of abor-
tion, no revolution as radical as that accomplished by The Abortion
Cases, could have survived without the aid of legends—popular myths
used to convey the necessity of the liberty, rationalize its existence,
and explain why opposition to such an obvious human benefit ex-
isted. The principal legends were five.

The first was that abortion laws were invented by men when men
alone made the laws and when women and their offspring were re-
garded as male property not to be disposed of without male consent;
that some men today still wanted women to be “compulsorily preg-
nant”’; and that feminine emancipation would come only when
women exercised their right to control their own bodies.*

The legend had elements of truth: Prior to the Nineteenth
Amendment women did not, of course, possess the vote, and legisla-
tors, judges, and prosecutors were men. A married man at common
law possessed extensive rights over his wife. Pregnancy has always
been a serious interference with a woman’s physiology: Her hormonal
balance is affected; her digestion and other vital functions may be
upset; her size, shape, and weight are changed. No man is subject to
such biological alterations except by illness, which he has every right
to combat. Men have oppressed women when against their will they
have forced them to endure such changes in their bodies and the
psychological and social effects accompanying them.

But the legend also distorted the right it celebrated. The right to
control one’s body was shorthand for a larger principle, which, put
as a popular slogan, suffered in its phrasing. It suggested that there
was a person and then there was a person’s body, a dualism scarcely
respectable in any contemporary philosophy. What the slogan meant
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was that every human being should be respected by every other hu-
man being; a corollary was that no one should affect another’s body
without consent. It was each person’s decision to say whether he or
she would be hot or cold, fat or lean, tired or rested.

The principle was not absolute, but it was a good guide in most
matters: We should be able most of the time to control the conditions
affecting our bodies. The difficulty was that the application of the
principle in the case of pregnancy could not be made without affect-
ing the body of someone else. In the general understanding of the
right of self-control, it is assumed that the right is exercised without
harm to another—you starve or you feast, you delight in snow or in
sun without injury to anyone else. But control over one’s body in
pregnancy could not be exercised without injury to the body of an-
other being. That other being had eyes and ears, hands and feet, skin
and genitals that were not the mother’s; blood, heart, and circula-
tion that were not hers; lungs, breath, and respiration that belonged
to another; mouth, stomach, and digestion that were not hers.? The
intuitive basis for the principle of self-determination was that each
human being was to be respected. The principle was not consistently
applied if it were invoked on behalf of mothers and denied to their
unborn children. The legend oversimplified the issue of abortion by
ignoring the existence of the unborn child.

The legend contained other elements of error and distortion. A
general objection to laws that were first made when only men were
legislators would render all common law and the Constitution itself
infirm. The abortion laws were not obsolete survivals of a patriar-
chal age, but, as Inquiry 6 has shown, laws reconsidered and retained
or newly enacted between 1965 and 1972. The revolution effected by
the Supreme Court was not desired by the great majority of American
women, and its fundamental postulate that no human being existed
in the womb before birth was repudiated by most of them.® The
legend’s focus on the male legislators of the past was a distortion.

The distortion was of the kind that was almost the reverse of
reality. When strong and comprehensive anti-abortion statutes were
being enacted in nineteenth-century America, the militant feminists
had been outspoken in their scorn and condemnation of abortion.*
Their journal, Revolution, urged anti-abortion measures upon the
New York legislature in 1869. If the practice was resorted to at all,
their leader Elizabeth Cady Stanton said, it was because of “the deg-
radation of women” by men.? Abortion, the physicians attacking the
practice agreed, was often imposed on women by men anxious to
avoid their responsibility for children they had fathered.®
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These themes of the era in which abortion statutes became strin-
gent were heard a century later when abortion statutes were being
relaxed. In the words of Grace Olivarez, dissenting from the Rocke-
feller Commission’s report, the liberty of abortion was “anti-women’s
liberation,” because it subverted the equality of men and women.
Equality, she observed, meant “an equal sharing of responsibilities
by and as men and women.” Legalized abortion freed men “from
worrying about whether they should bear some responsibility for the
consequences of the sexual experience.” Liberty of abortion simply
excused men “from their responsibility for participation in the crea-
tion of life.” Abortion on demand confirmed “‘the existing irrespon-
sible attitude some men have toward their relationship to women
and their offspring.” *

Who wanted the liberty of abortion most in 1970? Only a minor-
ity of any section of the population favored it, but the stablest and
strongest supporters of the liberty were white upper-class males.® The
federal judges, the donors and professionals of the population move-
ment, and the leading lawyers of the ACLU came from this class. Why
was this minority the best friend of the liberty? Judith Blake, head of
the Demography Department at Berkeley, offered a hypothesis after
studying the public opinion polls from 1960 to 1970 which estab-
lished this category as the core of its supporters:

[Ulpper-class men have much to gain and very little to lose by an
easing of legal restrictions against abortion. For some time, these
men seem to have been satisfied with relatively small families ex-
tending over a limited period of their lives. Thus the increased
availability of abortions is not likely to damage whatever interest
they have with respect to the family. Furthermore, their sexual
freedom has been curtailed, both within marriage and outside it,
by restrictions on contraception and pregnancy termination, since
as a class they are especially vulnerable to being held financially
and socially responsible for accidental pregnancies. For this reason,
they are likely to favor a lessening of those restrictions. And when
one takes into account the fact that birth-control reforms—whether
advanced contraceptive methods like the pill and the coil, or abor-
tion itself—cost men virtually nothing, their positive attitude to-
ward legalizing abortion becomes even more plausible. After all,
it is women who must undergo abortions, not men.®

The motivations attributed to upper-class males by Blake, Oli-
varez, and Stanton apply to only a minority of this class and do not
show a uniform and universal male trait. But that the primary group
wanting legalized abortion is found among upper-class white males
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appears indisputable from Blake’s demographic analysis, and it is
confirmed by observation of those who effectuated the abortion lib-
erty. The motives of all these men cannot be reduced to those Blake
hypothesizes; but her speculations suggest why a minority of this
class so staunchly welcomed the liberty; and the existence of this male
attitude and the fact that the primary supporters of the liberty are
male destroy the legend that equates abortion law with male oppres-
sion.

The strongest confirmation of what Elizabeth Cady Stanton said
in the nineteenth century and Grace Olivarez and Judith Blake say
today has been afforded by American literature, that witness to how
experience is perceived by the most gifted of our race. In Eugene
O’Neill’s Abortion (1914), the protagonist, Jack Townsend, is a rich
young college student who has had an affair with a “townie” while
engaged to a girl of his own class. The “townie” has become preg-
nant; he has arranged for an abortion; it is fatal to her as well as to
the child. The play is unswervingly focused on abortion as the upper-
class male’s escape from the consequences of sexual adventure. Town-
send’s father, who pays for the abortion, regrets its necessity but treats
it as an expense of his son’s education. The girl who is killed is por-
trayed as passively complying with Jack’s decision.*®

In Ernest Hemingway’s “Hills Like White Elephants” (1926),
the scene is a railroad station in Spain, but it could as easily be set in
Illinois. A man and a woman sit on a bar waiting for the train, which
will take the woman to an abortionist:

“It’s really an awfully simple operation, Jig,” the man said. “It’s
not really an operation at all.”

The girl looked at the ground the table legs rested on.

“I know you wouldn’t mind it, Jig. It's not really anything.
It’s just to let the air in.”

The girl did not say anything. . . .

“You've got to realize,” he said, “that I don’t want you to do
it if you don’t want to. I'm perfectly willing to go through with
it if it means anything to you.”

“Doesn’t it mean anything to you? We could get along.”

“Of course it does. But I don’t want anybody but you. I don’t
want anyone else. And I know it’s perfectly simple.”

“Yes, you know it’s perfectly simple.” 12

In Joan Didion’s Run, River (1963), Lily Knight obtains an abor-
tion after she has told her husband, “I'm pregnant and I don’t think
by you,” and he has said, “Any Mexican would know better. Any
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West End whore.” 12 Lily’s resentment at what she does is focused on
him and on the man by whom she is pregnant, who has counseled the
abortion, and who after it is over says “I would have cut off my right
arm if I could have gone down there for you.” She thinks, “He knew
what he could cut off.” ** Trapped by weak and egocentric males,
Lily’s “choice” is a response to the expectations of both of them.

The legend attributed to women was what was wanted most by a
core of upper-class males. The legend did not explain why the major-
ity of American women did not desire the liberty fashioned by the
Supreme Court. The legend did not explain why, if the women of
America were able to vote upon it today (they cannot directly, for the
Court has read it into the Constitution), that liberty would be re-
jected. The legend’s function was to make the male the enemy, to as-
similate sexual intercourse to rape, to rationalize the creation of the
liberty.

The second legend was precisely the opposite of the first, but none
the worse for that in the eyes of those fostering the liberty. It was that
the original abortion laws, made by men though they were, were
designed to protect women. Their object was to prevent the exposure
of women to unsanitary surgery at a time when surgery was danger-
ous. They were health measures for the benefit of the mother, not the
child. This understanding of the old laws was put forward by Gover-
nor Rockefeller’s commission on the abortion laws of New York
State; was reiterated by Governor’s Rockefeller’s friend on the New
York Court of Appeals, Charles Breitel; was repeated by John Rocke-
feller’'s Commission on Population and the American Future; and
was recited by Justice Blackmun in Roe v. Wade.**

The truth in the legend was that, since time immemorial, hazard
to a mother’s health had been a stock theme. As an objection to abor-
tion it was at least as old as St. Jerome in fourth-century Rome.*s
Mention of it appealed to the self-interest of those not moved by
higher considerations, much as the danger of venereal disease was
sometimes emphasized by those attacking prostitution. But neither
in the case of prostitution nor in the case of abortion was the health
hazard the primary reason for the objection to practices condemned
on their own account.

To begin with, there was not a whit of evidence in the nineteenth
century that abortion carried out in a hospital was any more danger-
ous than childbirth. The surgery required to deliver a baby was just
as unsanitary as the surgery required to perform an abortion.* The
relative safety of early abortions was commonly accepted in the early
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nineteenth century.!” The ease with which abortions were performed
was a common theme of reformers objecting to abortion in the 1820s.
Abortion appeared to legislators at that time as “minor surgery.” ®
A celebrated advocate of abortion in the 1840s could boast that abor-
tion was “attended with no danger, especially in the earlier stages of
pregnancy.” ** In the 1860s, as the anti-abortion campaign increased,
a prominent opponent of abortion saw no special physical risks to the
mother in the practice.”® As the laws everywhere became stringent in
the 1880s, New York’s leading professor of obstetrics, T. Gaillard
Thomas, in a special series of lectures on abortion at the College of
Physicians and Surgeons in New York, pronounced abortion to be a
reasonably safe procedure.?* Indeed the harshest laws against abortion
were enacted as antiseptic practices became prevalent in hospitals, so
that if the legislators’ intent was primarily to guard the health of the
gravida, they were passing the antithesis of sensible legislation,
forcing the women bent on abortion to resort to abortion in unsani-
tary nonhospital conditions.?? By the standards of modern courts, the
nineteenth-century American legislators who had comprehensively
banned abortion acted irrationally if they intended to prevent ma-
ternal deaths. But that comfortable sense of superiority to our ances-
tors depended on attributing to them a primary purpose they did not
have.

The health of the mother was in fact not the prime objective of
the vigorous anti-abortion drive led by the American Medical Asso-
ciation in the nineteenth century. As a modern historian puts it, edu-
cated physicians “objected strongly to snuffing out life in the mak-
ing.” 2 What he describes as “the physicians’ crusade against abor-
tion” began with the work of Dr. Horatio R. Storer of Boston. His
report to the AMA in 1859 on behalf of its Committee on Criminal
Abortion objected to the unscientific distinction between the status
of the unborn before and after quickening and noted how the distinc-
tion permitted abortion in early pregnancy. Storer called for new
legislation to stop “‘such unwarrantable destruction of human life.”2*
Throughout the next twenty years, as American abortion statutes
tightened, it was the physicians who led the defense of human life in
the womb.2

The two Rockefeller commissions (Nelson’s and John’s) and the
judges who accepted the “law-office history” version of the motivation
for the nineteenth-century statutes appeared to be ignorant of the real
history and, as they purveyed the legend, indifferent to it. The func-
tion of the story they told was to reassure persons solicitous for their
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predecessors’ wisdom and to persuade persons who hesitated to aban-
don the abortion laws if they served a purpose. These doubters were
boldly assured that the purpose was obsolete, that modern surgery
no longer endangered the gravida, that the woman-protecting laws of
the past might safely be jettisoned. That the “law-office history” was
not the actual history was not the legend-carrier’s concern.

The third legend was that the abortion laws were the product of
religious dogma, supported only for sectarian religious reasons. The
first statement of the legend was composed by Glanville Williams,
Professor of Law at Cambridge University and President of the Abor-
tion Reform League of Britain. He speculated that abortion was
opposed by Christians because of their view of the necessity of infant
baptism. Abortion, by killing unborn in the womb, prevented bap-
tism. Therefore to save the fetus’s soul, the Christian Church had op-
posed the practice.?® William’s hypothesis was incorporated in the
draft of the Model Penal Code circulated by the American Law In-
stitute as the explanation of the opposition to abortion.*

Williams failed to show that the reasoning he described had
animated the Christian opposition to abortion. In fact, some Chris-
tians had taken precisely the opposite stand: They had argued that
the fetus should be aborted in order to be baptized before dying. But
neither this reasoning nor that so thoughtfully put forward by Glan-
ville Williams was accepted by the Christian mainstream.?® His hy-
pothesis was without foundation.

The legend was patched up and restated in this form: It is because
of religious dogma on the soul that Christians, especially Catholics,
believe that abortion is wrong. It is because of a theological view that
each fetus is ensouled at conception that persons adhering to this
theology object to destroying the unborn.?

What the legend left out of its account was that the general Chris-
tian opposition to homicide could, if one so desired, be put in pre-
cisely similar terms. One could characterize as “theological” every
Christian claim that human beings should be respected, for every
such claim derived from a view of human beings as created by God
and destined for God, as “ensouled” in traditional parlance. It was
that creation and destiny which forbade their treatment as things.

To say that the Christian position rested on a theory of ensoul-
ment and to proceed therefore to disqualify it in the realm of secular
law was to imply that Christians had no right to be heard on killing
in general. The Christian opposition to genocide, to urban air raids,
to the war in Vietnam was no more and no less theological than the
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Christian opposition to abortion. The legend, focusing on the esoteric
term “ensoulment,” encouraged defenders of the abortion liberty to
believe that the Christian objection was founded on an idiosyncratic
theology when it depended on the general principle of respecting
other human beings, supplemented by the biological observation that
unborn children were part of the human species.

The most popular and pervasive form of the legend abandoned
the effort to compose a theology for religious opponents of abortion
and simply spread it abroad that opposition to abortion was a pecu-
liar tenet of the Catholic Church. In this form the legend was able
to assure supporters of the liberty that their opponents were moved
by irrational religious motives; to use the Catholic Church as a
scapegoat for any setbacks suffered; and to play upon and inflame the
still substantial anti-Catholicism present in America.

There was an understandable element of self-deception in this
form of the legend. Even since the “birth control” movement had
taken shape in the United States under the leadership of Margaret
Higgins Sanger, its most vocal and persistent opponent had been the
Catholic Church.?® Despite the opposition of the Church, the move-
ment had succeeded. Contraception had become widely accepted in the
United States. American public policy supported contraception. The
federal government paid for “family planning programs.” Within the
Catholic Church itself a strong strain of opinion argued for the moral
acceptability of contraception.

When the abortion battle opened, it was entirely natural for the
old birth controllers to see it as a replay of the battle over contracep-
tion. Their nemesis, the Catholic Church, appeared again to them as
the principal foe. The scenario was clear. They would attack the
Roman menace. Secular, Protestant, and Jewish opinion would rally
to them. The Church’s own ranks would divide. After a struggle,
abortion would be triumphantly established as national policy. It
was tempting to believe that what had happened before would hap-
pen again, so tempting that the warriors of birth control ignored
all the signs that the issue was different, the opposition deeper, and
their scenario a fantasy. The legend was nonetheless framed and cir-
culated that, but for the Catholics, abortion would be accepted as an
American good.

In the quietest but most persistent manifestation of the legend,
the media habitually identified a person who publicly opposed abor-
tion by his religion, if he happened to be a Catholic. It was not the
general practice of the media to point out the religion of public offi-
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cials when they took public stands on moral issues. Senator Mansfield
did not become “the Roman Catholic Senator Mansfield” when out
of conscience he opposed the war in Vietnam. Hugh Carey did not
become “the Catholic Governor of New York” when he objected on
moral grounds to the mistreatment of the elderly. But just as a racist
press once identified every thief if possible as black, so the press
identified every public opponent if possible as Catholic. The implica-
tion of this kind of identification was evident: “Only a Catholic
would see the matter this way; there must be some quirk of Catholic
dogma that makes Catholics take this extraordinary position.” Done
a thousand times by the media, the identification was a highly effec-
tive technique of perpetuating the legend.

The legend, steadily fostered by the press, permitted a law pro-
fessor at Harvard Law School to say, in treating of “religious entangle-
ment,” that Justice Blackmun had recognized “the highly charged
and distinctly sectarian controversy that the abortion issue had pre-
dictably come to stir” and to add in documentation of this statement
the following remarkable footnote: “As Governor Rockefeller of New
York observed in vetoing a repeal of his state’s liberalized abortion
law: “The extremes of personal vilification and political coercion
brought to bear on members of the legislature raises serious doubts
that the votes to repeal the reform . . . represented the will of a ma-
jority of the people of New York State’.”

It was not clear that Governor Rockefeller’s claim that his op-
ponents had used “personal vilification” and “political coercion”
was proof of ‘““distinctly sectarian controversy” or “religious en-
tanglement,” unless one was meant to read such charges against a
background assuring one that the opponents of abortion were un-
scrupulous religious bigots. It was not evident that extreme vilifiers
and coercers were proof of a religious presence unless one already pos-
sessed strong stereotypes of who one’s religious opponents were and
what they were like.

At another level, the legend permitted the defendants’ counsel
on appeal in the Edelin case to put the attempted enforcement of the
state’s manslaughter statute into a context of a “bitter clash of reli-
gious, moral, and political beliefs” and to refer darkly to the use of
criminal accusations as ‘“an instrument of ideological or religious
warfare.” 32 The code message transmitted to the court, in case it had
not been reading the press, was not difficult to decipher in the context
of Massachusetts history: The Catholic Church in Massachusetts has
put an innocent doctor on trial.
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In pre~World War I English politics, it was recognized that one
way for the Conservative Party to win votes was for it to “play the
Orange Card”’—that is, to appeal to anti-Catholic feeling on the issue
of home rule for Ireland. At times the Conservative Party played the
Orange Card to its advantage. Yet what a bitter harvest it sowed for
all of England, what festering hatreds it left in Ulster for such preju-
dice to have been politically cultivated! Some friends of the abortion
liberty played their “Orange Card” with no apparent care for the
harvest it was sowing.

Friends of the liberty created an ad hoc lobby, the Religious Coali-
tion for Abortion Rights, composed of groups ranging from the
American Ethical Union to the Women’s Division of the American
Jewish Congress to the Board of Church and Society of the United
Methodist Church. The stated rationale of the coalition was that “in
a pluralistic society the state should not embody in law one particu-
lar religious or moral viewpoint on which widely different views are
held by substantial sections of the religious community.” The state-
ments of the Coalition were perceived by some Protestants as an effort
to turn abortion into a “Catholic issue.” Baptists for Life and Ameri-
can Citizens Concerned for Life, two Protestant groups, explicitly
warned the Religious Coalition for Abortion Rights that Americans
“will not tolerate the creation of another Northern Ireland in which
religious differences are polarized and then manipulated for political
gain.” 2

When, in 1976 and 1977, the pro-choice cause began to lose in
Congress and the courts, the temptation increased to appeal to this
powerful bias. In January 1978 the National Abortion Rights Action
League circulated potential contributors with a flyer entitled “Who
Finances the Anti-Abortion Movement?” ** There followed an enu-
meration of contributions from Catholic dioceses to the National
Committee for a Human Life Amendment. It was noted that there
were ‘“‘a number of other anti-abortion groups” which had “also
raised large sums”’; but the message of the flyer was that the Catholic
Church was financing the campaign for an Amendment. If a com-
parable flyer had been run by opponents of the civil rights legislation
of the 1960s and had listed only the Jewish groups favoring such
legislation, ignoring all the other Americans opposed to discrimina-
tion, the anti-Semitism of the message would have been apparent.
The flyer would have been saying, “The Jews are for this; therefore,
oppose it.” No less blatantly, NARAL asked for contributions on the
implicit ground that if the Catholic Church was the principal spon-
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sor of something, right-thinking people must be against it. The ap-
peal was to a latent anti-Catholicism.

This theme became explicit later in 1978 when several abhortion
clinics were victims of violence by anonymous arsonists setting them
on fire. With great deliberation, certain defenders of the abortion
liberty declared the firebombings were “part of a national campaign
of violent opposition to abortion encouraged by the Roman Catholic
Church” and that the Catholic Church was ‘“responsible for the
escalating violent opposition.” Regional affiliates of Planned Parent-
hood circulated a cartoon showing a mitred bishop gloating over the
success of the attacks.®> Proof was not offered in support of these
sensational charges. The murky depths of religious hatred were
stirred. These friends of the abortion liberty invited the American
public to hold the Catholic Church guilty of vicious atrocities.

At a more civil level, the legend was decked out by lawyers as a
First Amendment claim. When it appeared probable that the Hyde
Amendment, restricting the federal funding of abortion, would be
held constitutional by a federal court (see Inquiry 12), Planned
Parenthood attacked the Hyde Amendment as “enactment into law of
one religious belief respecting abortion.” ** Apparently Planned Par-
enthood wanted unwillingness to aid abortion to be understood as a
religious rule of the same order as, say, unwillingness to eat pork or
unwillingness to eat meat on Fridays. But the foundation of Planned
Parenthood’s position was that there was no secular criterion by
which human life could be determined to exist. If that foundation
were sound, then any position on the beginning of human life was
“religious.” Planned Parenthood could not evade its own characteri-
zation of the issue. Its position was as “‘religious” as anyone else’s; and
there was no more reason for a court to prefer its religion and require
funding than to accept the determination of the legislature. Failing
to distinguish its position as uniquely secular, Planned Parenthood’s
claim functioned only to inject the venom of prejudice into the
judicial process. That it was indeed the strategy of some defenders
of the abortion liberty to focus attention on the Catholic Church as
the opponent was openly confessed by the director of the Religious
Coalition for Abortion Rights.*

The strategy was deployed in 1978 in lawsuits in California, Illi-
nois, New Jersey, New York, and West Virginia in an effort to have.
declared unconstitutional laws that failed to fund nontherapeutic
abortions. Although the Supreme Court had already held it to be
within the power of a state to decide not to fund such abortions (see
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Inquiry 11), it was the contention of these suits that a religious point
of view was established whenever a legislature voted not to use public
money to finance the private choice of an abortion.®®

Information as to the characteristics of the life to be taken by
abortion would appear to be essential in order for a childbearing
woman to rationally exercise her choice to bear or destroy her off-
spring. An Akron City Ordinance, followed in substance by several
state statutes, provided that in any abortion the woman be informed
by her physician “that the unborn child is a human life from the
moment of conception” and be told “in detail the anatomical and
physiological characteristics of the particular unborn child at the
gestational point of development at which time the abortion is to be
performed, including, but not limited to, appearance, mobility, tac-
tile sensitivity, including pain, perception or response, brain and
heart function, the presence of internal organs and the presence of
external members.” # Although the basic ideology of the ACLU is
a commitment to the free flow of ideas, lawyers for the American
Civil Liberties Union of Ohio Foundation informed the mayor of
Akron that he might be personally liable in damages if he enforced
the statute, and, joined by lawyers for the Reproductive Freedom
Project of the parent ACLU in New York, they attacked the Akron
Ordinance in toto. “Chapter 1870,” they told the federal court, “con-
stitutes enactment into law of religious belief concerning abortions
and the nature of the fetus.” *° In this legal assault the facts of biology
(see Inquiry 17) were treated as though they had a religious colora-
tion.

At the highest level of ecumenical dialogue, the legend permitted
two hundred ethicians, mostly Protestant clergymen, to denounce
“the bishops of the Roman Catholic Church” for attempting “to
enact religiously based anti-abortion commitments into law.” #* Many
of the same ethicians had been vigorous in expressing their own
religiously based commitments against the war in Vietnam—but that,
of course, was noncontroversial!

As brought to bear on American abortion statutes, the legend was
a travesty. The statutes of the nineteenth century had been enacted
as the result of a “physicians’ crusade” led by the American Medical
Association at a time when Catholics did not play a major role in
American social legislation. The leaders of the crusade had even been
able to appeal to anti-Catholic nativist sentiment in urging the enact-
ment of abortion statutes to stop the self-destruction of the white
Protestant American stock.*> The recent American statutes of the
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kind declared unconstitutional in Doe v. Bolton had been designed
by the American Law Institute and criticized by Catholics for per-
mitting too many exceptions to the defense of the unborn child.

There was an element of truth in the legend: The Catholic
Church was opposed to abortion. But there were elements of distor-
tion when this truth was isolated from its context. First, it implied
that the Catholic Church was the sole religious opponent of the lib-
erty of abortion conferred by the Court. Second, it suggested that in
some way Catholics had a grudge against the race or that it was some
special ecclesiastical doctrine that made them the obstinate and only
defenders of the fetus. That the anti-abortionists acted on biological
knowledge common to all Americans coupled with a respect for hu-
han life basic to the Western ethic could be forgotten. Smoldering
sentiments of antipapalism, whether they were fundamentalist Prot-
estant or rationalist, could be depended on to do the work of argu-
ment.

From the time the Christian Church had emerged in the Mediter-
ranean world in the first century A.n., opposition to abortion had
been one of its moral tenets and one of its most distinctive behavioral
injunctions. The use and the user of abortifacients were denounced
in the New Testament itself. A first-century catechism, The Teaching
of the Twelve Apostles, placed those who are “killers of the child,
who abort the mold of God,” between murders and adulterers, all
embarked on “‘the Way of Darkness.” The early Christian Epistle of
Barnabas declared, “You shall not slay the child by abortions.” The
Greek Church and the Latin Church in the course of time developed
specific sanctions against the sin.*

The Reformation marked no break in the moral opposition to
abortion. The Church of England and the Lutheran Church were
steadfast in their opposition.** Calvin wrote with particular feeling
against the practice: “If it seems more disgraceful that a man be killed
in his own home than in his field—since for every man his home is his
sanctuary—how much more abominable is it to be considered to kill
a fetus in the womb who has not yet been brought into the light.”
Benjamin Wadsworth, a Puritan divine of outstanding orthodoxy
and later president of Harvard College, declared in his sermons en-
titled The Well-Ordered Family: “If any purposely indeavor [sic] to
destroy the Fruit of their Womb (whether they actually do it or not)
they're guilty of Murder in God’s account.” He repeated the same
doctrine when he expounded the Sixth Commandment in Boston in
1719; after speaking of those who violated “Thou shalt not kill” by
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using poisons, Wadsworth continued: “. .. and so do those who pur-
posely indeavor to destroy the Life of the Child in the Womb,
whether the Woman her self or another does it.” 4°

In the twentieth century the Protestant opposition to abortion
was equally manifest. The Lambeth Conference of 1930, announcing
Anglican doctrine, declared, ““The Council records its abhorrence of
the sinful practice of abortion.” *¢ The popular Anglican writer
Dean W. R. Inge rejected abortion “as involving the destruction of a
life which has already begun.” ** The Encyclical Letter of Anglican
Bishops, issued in connection with the 1958 Lambeth Conference,
recommended contraception as a means of population control in
overpopulated countries and simultaneously declared, “Abortion and
infanticide are to be condemned.” *® In the mid-1960s it was evident
that some Anglicans were in favor of a much more permissive stance,
and their views, focused primarily on legislation, were circulated as
a church committee’s report.* But as another Anglican writer noted,
these persons spoke only for themselves; the Church of England stood
committed to its historic opposition to abortion.

On the Continent of Europe, the heirs of the Reformers were
articulate in opposition. Helmut Thielicke, the Lutheran theologian,
pronounced abortion permissible only where a life had to be sacri-
ficed to the save the mother’s life. Apart from such a rare case, he
wrote, “The genesis of human life is a sacrosanct domain which dare
not be invaded by human hands or ‘rationalized,’ that is, subjected to
utilitarian considerations.” ** Life in the womb was not to be sacri-
ficed for any of the reasons pragmatic argument could suggest.

Karl Barth, the giant of Calvinist neo-orthodoxy, declared, “Our
first contention must be that no pretext can alter the fact that the
whole circle of those concerned [in an abortion] is in the strict sense
engaged in the killing [T6tung] of human life. For the unborn child
is from the very first a child.” When life had to be sacrificed for life,
a ‘‘rare, genuine exception existed.” But abortion had become a
plague. It was “‘the great modern sin.” As practiced among “so-called
civilized peoples,” it was “secret and open mass murder.” Repeating
his denunciation, Barth concluded, “Deliberate abortion is irrefut-
ably seen to be sin, murder, and transgression.” °2

A minister whose own martyr’s death at the hands of the Nazis
gave his witness particular authenticity spoke against abortion as he
wrote under the shadow of death in the 1940s. Dietrich Bonhoeffer
said:
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Destruction of the embryo in the mother’s womb is a violation of
the right to live which God has bestowed upon this nascent life.
To raise the question whether we are here concerned with a hu-
man being or not is merely to confuse the issue. The simple fact is
that God certainly intended to create a human being and that
this nascent human being has been deliberately deprived of life.
And that is nothing but murder.?s

The womb as a sacred sanctuary—Calvin and Thielcke; abortion,
murder (Mord)—Barth and Bonhoeffer; the widespread practice of
abortion, mass murder—DBarth; the right to life inviolable—Bonhoef-
fer. Such was the teaching of leading Protestant thinkers on abortion.

In the United States by the 1970s some Protestant churches took a
permissive stand as to what the law on abortion should be. For ex-
ample, in the 1960s the Unitarian—Universalist assembly went on
record in favor of permitting abortion to be legal if there was any
“compelling reason” for wanting it. Similar stands were taken by the
Eighth General Synod of the United Church of Christ in 1971 and by
the General Conference of the United Methodist Church in 1972.%
Such permissiveness as to what the law should be was not permissive-
ness as to the act of abortion itself. The major Protestant churches
continued to maintain the traditional Christian condemnation of the
act.

The 1972 General Conference of the United Methodist Church,
for example, while calling for the removal of “abortion from the
criminal code,” affirmed its “belief in the sanctity of unborn human
life” and declared, “In continuity with past Christian tradition, we
recognize tragic conflicts of life with life that may justify abortion.”
The Methodist position now disagreed with the traditional Anglo-
American way of restraining abortion by the criminal law; it still
justified abortion in terms of the conflict of life with life. A change
of this kind on the means of implementing the moral condemnation
of abortion was easily misread by the pro-abortion party as a change
in the Protestant position on abortion. Such a change obscured the
fact that a large body of Protestant opinion was against the legaliza-
tion of abortion. Such a change fed the religious legend that made the
Catholic Church the only opponent of abortion. But the main moral
position of Christians that abortion was the taking of human life was
not altered. Although some Protestant churches, such as the Presby-
terian Church in the United States, developed a casuistry permitting
abortion under some circumstances and although a spectrum of Prot-
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estant views existed on the use of the law to restrict abortion, no
Protestant church endorsed abortion as a human good or taught that
what was once regarded by all Christians as sin was now desirable. As
this fundamental premise remained, the judgment about the use of
law to regulate abortion was a prudential or tactical conclusion. It
was left open, for example, to leading Methodist theologians such as
Paul Ramsey, Harrington Spear Paine Professor of Religion at
Princeton University, to argue that only legal protection of the un-
born would fulfill the Methodists’ commitment to the sanctity of
unborn life, and to urge restoration to the states of the power to pro-
tect life taken from them by The Abortion Cases.>

In the political sphere, the leaders of the movement to restrict
abortion by law were often Protestants. The president of the largest
anti-abortion group, the National Right to Life Committee, was
Mildred Jefferson, a Methodist. The president of Americans United
for Life was George Huntson Williams, Hollis Professor of Divinity
at Harvard Divinity School and an ordained Unitarian minister. The
president of American Citizens Concerned for Life was Marjory
Mecklenburg, a Methodist. In the Congress, early sponsors of a Hu-
man Life Amendment included Senator Mark Hatfield, a Baptist,
and Senator Harold Hughes, an ordained Methodist minister.

The opposition to abortion as an evil form of taking human life
was not confined to the traditional Christian Churches. The Mormon
Church considered it “‘one of the most revolting and sinful practices
in this day.” *¢ Spencer Kimball, a Mormon president, expounded the
Mormons’ position with a lawyer’s clarity: ‘‘Rare special cases” might
exist where it would be justified. In general, ““We place it high on the
list of sins against which we strongly warn the people.” 5

In classic Jewish law, abortion was permitted only to save the life
of the mother.*® Life in this case was sacrified for life. In the same
way, in rabbinical responsa, it was permitted to break the Sabbath
only to save a human life, and this exception was understood to in-
clude the life of an unborn child.?® The Chief Rabbi of Israel, follow-
ing the tradition, described abortion in 1963 as “‘an appurtenance of
murder.” ¢

In the 1960s and 1970s some broad rabbinical readings of “life”
to include health were made, and the head of the Rabbinical Court
in Jerusalem went beyond the traditional exception to permit abor-
tion in cases of rape, incest, or a handicapped child.®* Yet the main
line of Orthodoxy held: ““Jewish law permits abortion only when a
potentially lethal deterioration in the mother’s health might ensue if
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pregnancy is allowed to proceed to term. . . . Abortion ‘on demand’
purely for the convenience of the mother or even of society is strictly
prohibited and morally repugnant.” ¢ Although liberal and reformed
Jews were not bound by the Orthodox position, and many held more
permissive positions, it was evident that the religious opposition to
abortion extended well beyond the boundaries of Catholic Chris-
tianity.

Old and modern religious condemnation of abortion does not
prove that every Christian or Protestant or Mormon or Jew opposes
abortion or favors laws restricting its practice. They do demonstrate
that the view of abortion as an evil taking of nascent human life is not
confined to the official Catholic hierarchy, and that the legend is
grossly in error when it portrays opposition to abortion as the pecu-
liar tenet of Catholics. But, although it is not true, the legend has
been wonderfully effective.

The story that abortion laws were invented by men to oppress
women; the story that abortion laws were invented by men to spare
women; and the story that abortion laws were invented by Christians
or by Catholics to harass the human race were genetic legends. They
furnished explanations for the existence of abortion laws and for their
defenders’ attachment to them. But the most powerful constructions
have been those setting out the moral position of the pro-liberty
cause and the consequences of its opponents’ position. The fourth
legend said that abortion was a profoundly personal decision; it was
to be made freely by the sole person affected; it was a private choice.
“Choice” became the watchword. Personal autonomy became the
banner. The opposition were “moral absolutists” who had substituted
an iron rule for rational decision-making by the individual affected.®

The legend tapped the deepest wellspring of Western conscious-
ness—respect for the conscience of the individual. Its moral dimension
was reinforced by its political dimension, its appeal to libertarian
ideology. In an age where the power of the state was ubiquitous, the
legend said that there was one corner immune from the state’s inter-
ference. In privacy, in liberty of conscience, the pregnant woman was
free to bear or jettison her burden. This legend was indeed the form
in which Justice Blackmun presented his decisions in The Abortion
Cases.5*

No society in history had ever regarded the reproductive process
as without social consequences: It did not matter to the legend. No
act of reproduction was possible without a partner, no medical abor-
tion was possible without a physician: It did not matter. The act of
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abortion imposed the childbearer’s choice upon the unborn child be-
yond argument and beyond recall: The existence of another human
being was eliminated by the legend.

After the victory of private choice in the Supreme Court the
liberty was immediately seen to have social implications: It could not
be effectively exercised without vast governmental aid. The con-
sciences of opponents could not be left free if the exercise was to be
effected. Students in colleges were told to pay for the abortions of
their fellow students, whatever their conscientious opposition to abor-
tion, or be expelled. Hospitals founded by persons who abhorred
abortion were assaulted by lawsuits to make them provide facilities
for abortion or be held in contempt of court. Doctors who failed to
counsel abortions about which they had moral scruples were threat-
ened with money judgments in tort. Students who wanted to become
doctors were interrogated on their beliefs on abortion before being
admitted to medical schools. Towns that wished to exclude abortion
clinics were instructed by judges that they must allow them. Parents
who objected to their daughters’ abortions were told by judges that
their parental rights were second to the liberty. Civic hospitals that
refused to perform abortions were, from 1973 to 1976, ordered to do
so. The consciences of whole states opposed to abortion were over-
ridden by judges or governors determined to fund and facilitate the
practice. The personal decision of the pregnant woman for abortion
had social consequences for college students, medical students, hos-
pitals, doctors, parents, towns, cities, and states. The dedicated de-
fenders of choice were dedicated to making everyone else agree with
the choice of abortion. The defenders of conscience—the ACLU
foremost of all—recognized only their own consciences as right. The
liberty, so peculiarly private in legend, was ubiquitously social in
reality.®® “Choice” remained the code word.

The fifth and most politically potent legend was that the liberty
was necessary to prevent discrimination against the poor. The rich,
it said, could always get abortions, either from complaisant doctors
at home or from physicians acting lawfully in some foreign country.
The poor were condemned to self-induced abortion by coat hanger
or the butchery of a back street abortionist. Eight thousand poor
women a year, the legend said in 1967, die because of the discrimina-
tion of the law. The liberty will end the evil.®®

After the liberty was granted, the legend was rephrased. Now, it
said, abortions are denied to the poor not because of the law, but be-
cause of economics. The doctors who formerly would oblige only the
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rich in breaking the law will still practice their profession only for
money. Legalizing abortion will not have the hoped-for effect unless
abortion is also paid for by the community. The person who opposes
payment is an enemy of the poor, an advocate of the coat hanger. The
poor, the legend once said, will pay exorbitant fees to unskilled abor-
tionists for illegal abortions in septic conditions; the poor, the legend
now said, will not be able to pay reasonable fees to skilled obstetri-
cians for legal abortions in antiseptic surroundings.®

The legend embodied one principle, one truth, one lie, one im-
plication, and two assumptions. The principle was that the law should
be equal for all. Equality before the law is a foundation stone of
democracy. To assert that the abortion laws were unequal laws was
to invoke in condemnation of them the massive weight of democratic
ideology.

The truth was that the rich can do things the poor cannot. When
that truth was coupled with the principle of equality the combination
was a powerful criticism of any law. In a society based on money as
an incentive, discrimination based on money is bred into the society
and into its legal processes. When this fact was related to abortion,
it was made to appear that abortion law in particular was open to
avoidance or evasion by the rich when every law was open to such a
charge. If the legend was to have bite, it was necessary to suggest why
this fact called for abolition of this law alone, why the unevenness in
the law’s impact was peculiarly odious here. It was at this point that
the lie was serviceable. The lie was that 8,000 women per year died
from illegal abortions. The true figure was between 250 and 500.%
The true figure had to be increased over 1,000 percent to shock and
make its point.

The impact of the lie was further enlarged by an implication.
Presenting only the figure on maternal deaths carried the implication
that pregnant women were the only human beings affected by abor-
tion. Again and again, the legend was stated in such a way that so
many “lives” would be saved by eliminating restrictions on abortion.
It was never conceded that a second set of lives, those of unborn
children, had to be taken into account in any fair quantification of
the human life saved or lost by eliminating the law. By the conserva-
tive calculations of a demographer friendly to abortion, the liberty
increased the number of abortions per year by 250,000 in 1975. Pro-
jecting this figure throughout 1977 and allowing for the increase that
had already occurred in 1973 and 1974, it could be inferred that by
1978 the liberty had, at a minimum, cost more than one million lives.
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The number of human beings actually aborted in the United States
in the four years 1973-1976 was more than 3.5 million. If the abor-
tion rate prior to The Abortion Cases was substantially lower than
the pro-abortion party guessed, the new liberty had cost the lives of
more than 3 million human beings.*®

The underlying assumption of the legend was that abortion was a
human good—indeed, a specially prized human good. To deny it to
anyone who wanted it was to inflict a deprivation. That the oppo-
nents of abortion considered abortion a human evil, indeed a spe-
cially pernicious human evil, was overlooked in the presentation of
the legend. Because they did not accept the legend’s assumption, they
were wicked in wanting to keep this great blessing from the poor.
Although they would not concede the assumption, they were still
supposed to share it. Their objection to providing the poor with
means to have abortions was portrayed as the cruelest of hypocrises.
But how devoted to the poor were the purveyors of the legend?

The Court that granted the liberty of abortion voted to uphold as
constitutional the refusal of many states to provide welfare assistance
for more than a fourth child. The fifth and subsequent children of a
poor family had no constitutional right to eat. So strong was the en-
chantment of the legend that Justice Blackmun could see no inconsis-
tency in treating the denial of assistance for an abortion as far worse
than the denial of assistance for food.” Rejecting the legend, Edward
C. Smith, one of the few black members of the Carter White House
staff, wrote that “poor women” was “a popularly understood euphe-
mism for poor minority women—blacks, Hispanics, Indians, etc.—in
other words those women more prone to have large families (four or
more children).” It was these families to whom the Court said the
states could deny the right to eat. “These poor minority women with
their government Medicaid cards,” Smith sharply observed, “repre-
sent a very lucrative supplemental income market for middle- and
upper-income (and mostly white) male physicians.” ™

The Court that granted the liberty voted to deny assistance to un-
born children under the Social Security Act. So seductive was the
power of the legend that this real injury to the poor, consequent on
the liberty, was forgotten. The evil of malnourishment of poor un-
born children was made to seem nothing compared to the good of
eliminating them altogether.”

Attacking this kind of reasoning, Jesse Jackson, perhaps the best
known spokesman for the black poor, sent an “Open Letter to Con-
gress.” He urged that governmental funds spent on abortion be cut
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off and the money be “expended to meet human needs.” Instead of a
“federal policy of killing,” he proposed a federal policy of caring for
the “most precious resource we have—our children.” Like Edward
Smith, he doubted that those who wanted to reduce the ethnic mi-
norities had their welfare primarily at heart.”

If the assumption underlying the legend was true, it was not cause
for suspicion that a rich and powerful country should offer to help a
poor and weak country by saying, “We’ll help you if you’ll first abort
your children.” In the world of the legend it was not strange that a
rich man should tell a poor man, “I'd love to help you. Let me show
you how to kill your unborn children.”

Dissenting from the Rockefeller Commission, Grace Olivarez, her-
self a Chicano, had a different view of the liberty’s meaning for the
poor. She wrote:

To talk about the “wanted” and the “unwanted” child smacks too
much of bigotry and prejudice. Many of us have experienced the
sting of being “unwanted” by certain segments of our society. . . .
One usually wants objects and if they turn out to be unsatisfactory,
they are returnable. . . . Human beings are not returnable items.
. .. Those with power in our society cannot be allowed to “want”
and “unwant” people at will. . . .

The poor cry out for justice and equality, and we respond with
legalized abortion.™

In this view the offer of abortion was an evasion of responsibility,
and the legend was a lie.

There was a second assumption as basic to the legend as that abor-
tion was a human good: It was that the poor to be held in view were
the women unable to pay for abortions. But there was another way to
view the poor. It was taken by Jérome Lejeune, the discoverer of the
genetic basis of Down’s Syndrome, which produces the condition
popularly known as mongolism. Addressing the American Society of
Human Genetics after receiving its award for his work, Dr. Lejeune
expressed his horror at the use to which his discovery might be put:
amniocentesis to detect the defective gene, followed by abortion of
those found to have it. The children who suffered from this handicap
would never be among the elite of the world, but they could lead lives
harmless to others and even pleasing to themselves and to those who
came to love them. On what basis would one extripate them from the
human race? Perhaps, Lejeune suggested with mordant irony, a
National Academy of Death should be established, which would estab-
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lish the criteria and select those who should die. Lejeune, for his part,
did not know how to judge them. These were “the poorest of the
poor.” 7 He could only be “their advocate.” 7

The legend looked past such cries as Olivarez’s, such defiances as
Lejeune’s. Like each of the other four legends it was firmly based on
the belief that there was no good reason to challenge the liberty.
Hence those opposing it must be male chauvinists or uninstructed
traditionalists or religious bigots or hypocritical enemies of the poor.

The champions of the liberty were high-minded idealists—the
libertarians of ACLU and NOW, the donors and professionals of
Planned Parenthood, the doctors and welfare administrators who
sought not to promote their own interests but the good of their pa-
tients, their clients, their society. Convinced of their own morality,
believing their own legends, the political constituents of the abortion
liberty were able to focus exclusively on the act of will by which a
pregnant woman chose to continue her pregnancy or not. This mo-
ment of interior choice was the foundation of the legend that abor-
tion was a uniquely private act. The massive social repercussions of
the resolution of that issue could be forgotten. The poorest of the
poor were silent, so their voices could not disturb the tale. Wrapped
in legends, the liberty expanded with a logic and an internal dy-
namism of its own; and its legends were purveyed by the press.



Inquiry 8
On the Propagation of the
Liberty by the Press

That the press is the fourth branch of the American government,
although unrecognized as such by the Constitution, is a truth which
today stands in no need of demonstration, if “press” is read exclu-
sively enough to mean the New York Times, the Washington Post,
Time, and Newsweek and inclusively enough to include the three
television networks. Legally, the truth received indirect acknowledg-
ment in the Sullivan case, where the Supreme Court, to the immedi-
ate benefit of the New York Times, virtually repealed the law of
libel as to criticisms by the press of public officials’ official conduct,*
and in The Pentagon Papers Case, where the Supreme Court found
that the New York Times had greater constitutional rights in not
disclosing its sources than the executive branch had in keeping its
papers secret.? Practically, the removal of Richard Nixon as Presi-
dent, a governmental act of magnitude, could not have been accom-
plished had not the press taken the matter in hand.

In both this special governmental sense of “press” and in the
larger sense of all newspapers, magazines, and radio and television
stations, the press was for the abortion liberty. Virtually every major
newspaper in the country was on its side, as were the radio stations,
the news commentators, the disc jockeys, the pollsters, the syndicated
columnists, the editorial writers, the reporters, the news services, the
journals of information, and the journals of opinion. With the
notable exception of three or four syndicated writers—Nick Tim-
mesch, William Buckley, George Will, and Michael Novak—every
major molder of public opinion in the press was pro-abortion or
indifferent to the issue. With the single exception of the National
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Review, no journal of secular opinion was open to articles hostile
to the liberty. With the exception of the anti-abortion movement’s
own creation, James McFadden’s Human Life Review, no scholarly
magazine was receptive to criticism of the liberty.

There was a massive barrier through which any news or opinion
contrary to the liberty had to travel. There was not a single large
urban newspaper regularly carrying the anti-abortion viewpoint the
way Horace Greeley’s Tribune had carried the anti-slavery view-
point. There was not a single national news magazine or television
network that was ever other than silent on the issue or favorable to
the liberty.

If one were to enumerate all the anti-abortion testimony before
Congress and the state legislatures which, as a consequence, went
unreported to the public at large, one could compile an enormous
dossier. If one were to tell of all the large anti-abortion rallies that,
as a consequence, went unnoticed by television cameras or newspaper
photographers, one could make a list as large. If one were to cata-
logue the number of anti-abortion articles rejected, the number of
anti-abortion books unreviewed, the number of anti-abortion stories
untold, the number of anti-abortion opinions unrecorded by the
press, one could compose what would itself be a book. Buoyed by the
currents of the time and creating those currents, self-confident and
safe from challenge, the American press swept aside almost all signs
that abortion as a liberty was unwelcome to the majority of Ameri-
cans.

In a major way, the press muffled the issue. The New York Times
had a reporter, Warren Weaver, Jr., specializing in reporting the
Supreme Court. On January 23, 1973, under the headline “High
Court Rules Abortion Legal,” a front page story by Mr. Weaver
began,

The Supreme Court overruled today all state laws that prohibit
or restrict a woman’s right to obtain an abortion during her first
three months of pregnancy. The vote was 7-2.

In an historic resolution of a fiercely controversial issue, the
Court drafted a new set of national guidelines that will result in
broadly liberalized anti-abortion laws in 46 states, but will not
abolish restrictions altogether.3

Weaver then gave a summary of the Court’s principal conclusions
and, in a burst of realism, referred to the Court’s pronouncements
not as the teaching of the Constitution but as a draft of “guidelines.”
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Every word he wrote was matchable in something the Court had
said. Every word was true. But his story was not fair. Focus and
emphasis, not literal factuality, determine the meaning of a story and
its fairness.

In his first sentence Weaver had emphasized that restrictions
were ended for the first three months. His unavoidable implication
was that there were restrictions on the last six. Of course there were,
but none of the kind that anyone was interested in and none that
effectively restricted abortion. Although he went on to recite por-
tions of the Court’s decision touching each stage of pregnancy, the
reporter failed to notice how the Court’s definition of health made
abortion available on demand.

Its initial report was a prototype of how the New York Times
would continue to play the story. It would emphasize heavily the
ending of restrictions on the first three months. It would leave the
impression that serious restrictions existed on the last two months.
It would blur the legal situation of months four through seven.

A New York Times editorial endorsing the Court on January 24,
1973, took the same approach. It began, “The Supreme Court has
made a major contribution to the preservation of individual liberties
and of free decision-making by its invalidation of state laws inhibit-
ing a woman’s right to obtain an abortion in the first three months
of pregnancy.” * Like the news account, everything attributed to the
Court had been actually said by it, but the focus was kept squarely
on the first three months. Won by that moderate position, the reader
was expected to accept with aplomb its further refinements.

What the further refinements were, the editorial did not make
too clear. At one point it said that the Court permitted state power
to be used at a later stage of pregnancy, but such power was to be
“governed essentially by considerations of maternal health.” Yet in
almost the next breath the editorial said that in the later stage the
state might “protect potential life.” The editorial did not pause to
ask how these statements were reconcilable, nor did it note the broad
definition the Court provided for “health.”

Editorial writers are traditionally inexact and rhetorical, and this
editorial is of interest chiefly in revealing the close correspondence
between the focus of New York Times reporting and editorial policy.
More startling was a story run as news that purported to give the
effect of The Abortion Cases upon state law. Accurately noting that
the abortion laws of most states were invalid by the Court’s criterion,
the reporter reported, “In the strictest interpretation only New
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York State’s abortion law appears to conform in all details to the
Court’s ruling.” * New York’s abortion law at the time permitted
abortion on demand for the first six months of pregnancy. New
York’s abortion law then treated as “homicide,” punishable as a
second degree felony, any abortion performed in the last trimester.®
The law conformed “in all details” if “criminal homicide” and “con-
stitutional liberty” meant the same thing. Floyd v. Anders, analyzed
below in Inquiry 15, was to demonstrate dramatically the difference.

The story put out by the New York Times was not at first
adopted by all the leading members of the press. Time, for example,
spoke of the liberty of abortion as existing for “six months.” 7 But in
four years it became conventional in the press to describe the abor-
tion liberty as confined to “‘the early months” or, specifically, to “the
first three months.” The Washington Post of June 24, 1977, edi-
torially declared that “women have a clear constitutional right to
terminate pregnancy by abortion, at least through the first three
months.” Tom Bethell’s ““Taking Exception” column of July 23,
1977, in the Post eliminated even the “at least,” so that, again, three
months appeared as the term of the liberty. The Los Angeles Times
of July 2, 1977, described Justice Blackmun as “‘author of the Court’s
1973 opinion striking down laws that interfered with abortions
during the first three months of pregnancy.” On October 19, 1977,
reporting the new Supreme Court decisions on the funding of abor-
tion and the controversy over funding, the Washington Star de-
scribed “the 1973 decision that a woman has a right to choose to have
an abortion in the first 13 weeks of pregnancy.” The International
Women’s Year Conference at Houston approved a resolution spe-
cifically endorsing the Supreme Court’s abortion decisions. The
page-one news digest of the Wall Sireet Journal of November 27,
1977, reported the Houston Conference had approved a resolution
“supporting abortion during the first three months of pregnancy.”
By December 5, 1977, Time itself had adopted the error: “The U.S.
Supreme Court in 1973 gave women the right to have an abortion
for any reason during the first 3 months of pregnancy” (page 20).
The unavoidable impression conveyed was that the abortion liberty
ended when pregnancy was one-third over.

The equation of “three months” with the “abortion liberty”
affected the reporting of public opinion on abortion. On November
21 Time (p. 115) reported with fanfare a survey made on its behalf
by Yankelovich, Skelly, and White of American opinion on sexual
morality. It announced that 64 percent of those polled believed “a
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woman should be legally free to have an abortion if she wants one.”
Only a few months earlier, Judith Blake, professor of demography
at UCLA, had made a careful analysis of public opinion on legal
abortion which was published in the March—]June issue of Population
and Development Review. Her study of National Opinion Research
Center and Gallup polls from 1965 to 1977 showed at no time more
than 31 percent approving elective legal abortion and at no time
more than 27 percent approving abortion after three months.® The
discrepancy between Blake and Yankelovich was enormous. Three
explanations for the discrepancy could be offered:

1. The NORC and Gallup polls were badly done, or the
Yankelovich poll was badly done. Such lack of professional compe-
tence seems unlikely.

2. There was a massive shift in American public opinion between
the spring and fall of 1977. Nothing at all appears as a reason for
this to have occurred, and nothing else suggests that it did.

3. The pollsters and their respondents implicitly equated “legal
abortion” with “therapeutic abortion before the end of the first
three months.” It is highly likely that this is the error that affected
the Yankelovich survey and the subsequent reporting by Time. The
press’s own mistake came home to roost.

The error, which could only be inferred from the Time survey,
was explicit in one conducted a little earlier by Louis Harris. Polling
the nation on funding in July 1977, the Harris Poll introduced its
question to its 1,515 respondents by stating “the U.S. Supreme Court
has ruled that abortions up to three months of pregnancy are legal.”
On the basis of this clear misstating of The Abortion Cases, Louis
Harris interpreted the results of the poll as showing that a majority
of the public “continues to favor legalized abortions as set down in
the 1973 Supreme Court decisions.” ® Harris’s column and the poll
were carried in his syndicated column throughout the country with-
out correction by the newspapers printing him.

Not only did the press create and sustain and spread the error;
the press was impervious to correction. Although the Washington
Post prides itself on its own ombudsman, he never acknowledged
that the Post had misrepresented The Abortion Cases. Louis Harris
did not publish the correction of his mistake when it was called to
his attention. Time declined to print a letter pointing out the gap
between its poll and Blake’s analysis and the probable reason for its
pollsters’ error. When the gaffe on the Houston Conference was
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brought to the attention of Frederick Taylor, executive editor of
the Wall Street Journal, he replied, “We’ll stand on what we
printed.” ** When a persistent gadfly, Dexter Duggan, attempted to
interest the Columbia Journalism Review in the constant misrepre-
sentation, he was met by the stonewalling of the review’s editors.**
Louis Boccardi, the news editor of the Associated Press, replied,
when the AP’s practice of referring to only the first three months was
challenged, that this summation was due to “the inevitable com-
pression which takes place when decisions must be summarized.” **

Because of this “inevitable compression” practiced by the New
York Times, the Washington Post, the Washington Star, the Los
Angeles Times, the Wall Street Journal, the Harris poll, Time, and
the Associated Press, a reader dependent on the press would have
had difficulty in determining what the abortion issue was.

The press, however, did have its own characterization of the issue
it did choose to present. The issue was, in its eyes, religious. The
opponents of abortion acted out of religious belief. There are, no
doubt, occasions when the media must refer to the religious beliefs
of a person. When someone presents himself as the spokesman of a
church, when someone declares that his views are founded on a
church’s teaching, when someone speaks on an issue of doctrine in
dispute within a church, his religion is a part of the story. It is also
true that in-depth coverage of a man may appropriately explore his
religious convictions and in-depth coverage of an issue may appropri-
ately bring out the religious beliefs at work in forming public
opinion on it.

What is entirely different from these references to religion is the
use of a religious reference to stereotype and dismiss a point of view.
There may have been many reasons, for example, why John Erlich-
man was opposed to a national health plan. It would have been an
injection of religious prejudice if each time that Ehrlichman was
mentioned in this connection he were identified as “the Christian
Scientist, John Ehrlichman.” The reporter would have reduced
Ehrlichman’s reasons to one, guessed that it was the predominant
one, and appealed to everyone to disregard Ehrlichman’s view be-
cause it was based on an idiosyncrasy of his religion. It is that kind
of use of religious references that characterized the media’s treatment
of the abortion debate.

On January 22, 1977, the Des Moines Sunday Register carried
this headline: “Abortion Still a Sin/Italian Bishops Warn.” The
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headline was followed by four paragraphs on the abortion contro-
versy in Italy, complete with quotation from “the Vatican newspaper
L’Osservatore Romano,” and then, without a break or other indica-
tion of a shift in place and focus, the column continued, “Meanwhile
in Washington opponents of abortions [sic] marched from the Capi-
tol to the White House Saturday to demonstrate their support for a
constitutional amendment to ban abortions.” The rest of the story—
seven paragraphs—was devoted to a march in Washington, of be-
tween 35,000 and 100,00 Americans.

The abortion issue had been a matter of American politics for
ten years. A constitutional amendment to ban abortions had been
an issue in the presidential campaign of 1976. The Republican Party
platform had endorsed such an amendment. But to the editors of
the Des Moines Sunday Register, mass action in Washington in
support of the amendment belonged in a story on “Abortion Still
a Sin/Italian Bishops Warn.”

It would have been striking enough if this inclusion of a major
issue of national politics under headlines relating to religion abroad
had been the aberration of a provincial newspaper. But this particu-
lar episode was brought to the attention of the National News
Council, a body of journalists whose function is to judge bias in the
press. The council dismissed a complaint against the Register, say-
ing, “In this instance, the editor saw more merit in the story dealing
with the pronouncement of the Italian bishops than in the Washing-
ton march. Many can disagree, but it remains a valid exercise of
editorial judgment.” 2

The prejudice, however, had not been injected by giving head-
lines to the Italian bishops, but by implying a connection between
the Italian bishops and the Washington march. If this combination
was not an unsubtle way of suggesting that the thousands of march-
ers and L’Osservatore Romano were cut from the same cloth, how
could the implication have been more offensively conveyed? The
evaluation—‘‘a valid exercise of editorial judgment”—put the stamp
of the National News Council on treating an American political
movement as an arm of the Vatican.

On November 28, 1977, the Associated Press put out a dispatch
dealing with the report of a task force in the Department of Health,
Education, and Welfare on alternatives to abortion. The task force,
plainly unsympathetic to its assignment, had reported that the alter-
natives were madness, motherhood, or suicide. The report was not
acceptable to HEW Secretary Joseph Califano. It would indeed be
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not acceptable to most reasonable people to put motherhood on a
par with madness and suicide and to construe “‘alternatives to abor-
tion” so narrowly that only the range of options after pregnancy was
considered. Instead of letting the report speak for itself, the Associ-
ated Press added, “Mr. Califano, a Roman Catholic, who has said
his opposition to abortion is based on religious and ethical beliefs,
is virtually alone in his position among top officials in his Depart-
ment.”

What was the function of this religious reference? In his con-
firmation hearings, ten months earlier, Secretary Califano had been
drawn out on the subject of his religious and ethical reasons for
rejecting abortion. The specific identification of Secretary Califano
as “a Roman Catholic” was intended to suggest that there was some
idiosyncrasy in his religion that made him reluctant to concede that
madness, motherhood, or suicide were the alternatives to abortion.
The New York Times waited a full day after receiving this Associ-
ated Press dispatch and then ran it on November 29, 1977, complete
with the identification of the Roman Catholic Secretary of HEW,
on page 18.

For months in 1977 the House and Senate conferees were unable
to agree on the federal funding of abortion in what Martin Tolchin,
the Times’s correspondent covering the story, described on November
5, 1977 as “‘one of the longest and most intense disputes ever to
divide the two chambers.” This intense political battle was to be
reduced to the symmetry and clarity of a cartoon. After reporting a
partial compromise agreed to by the House and Senate conferees,
Tolchin wrote:

Mark Gallagher, lobbyist for the National Committee for a Hu-
man Life Amendment, which is financed by the United States
Catholic Conference, an organization representing Roman Cath-
olic bishops, attended as an observer, and privately indicated to
the House conferees whether he found various Senate proposals
acceptable.'*

From a pro-abortion perspective his paragraph served several pur-
poses. The National Committee for a Human Life Amendment, the
organization connected to the bishops, had a good chance of being
confused with the mass-movement Right to Life Committee, so that
this grass-roots organization would be thought by the unwary to be
the bishops’ creature. The hierarchical character of the opposition
was stressed twice over with “Roman Catholic bishops” and their
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national organization, “the United States Catholic Conference,” both
mentioned. The results were said to be dictated by the bishops’ man,
and the entire national issue was reduced to the nod of the influential
observer. That Catholics were a clear minority of the House and
that the House had voted overwhelmingly for the Hyde amendment
(an abortion-restriction rider to the HEW-Labor Department appro-
priation bill) were facts the reader was not reminded of. That the
bishops’ lobbyist, Mr. Gallagher, was a young man, scarcely one-third
the age of the venerable congressional veterans he was supposed to
be instructing, was unstated. The story suggested that eleven senior
congressmen from a variety of states spread throughout the country,
each congressman backed by his own aide, and every congressman
visible to an audience of pro- and anti-abortion observers, had
obeyed the quiet command of the youthful spokesman for a single
religious body.

Tolchin evoked the forgotten clichés of the Know-Nothing move-
ment. He did so so quietly and so artlessly that it was difficult to
believe that he did so self-consciously. He brought back from the
American subconscious forgotten echoes of religious prejudice: the
Pope in the White House, potbellied confessors whispering the
voting instructions. His updating made the clichés plausible: the
Catholic hierarchy of the United States installed at a meeting to
decide national policy, passing on each proposal with an episcopal
nod, and “privately” conveying their directions. The “privately” alone
was a wonderful improvement on ‘“‘whisper,” as the hierarchy dic-
tating to Congress was an improvement in verisimilitude on the Pope
seated in the White House. The bishops gave the orders, and “the
boys” did what they were told. The abortion issue was reduced to
clichés of the dominant legend.

When in 1978 certain defenders of the abortion liberty sought
to intensify the campaign to present the Catholic Church as the
enemy, the media cooperated. When the firebombings of several
abortion clinics occurred and the founder of the Abortion Freedom
League charged that the Catholic Church was responsible, the
Associated Press on February 20, 1978, did not hesitate to repeat
this enormous allegation, offered without evidence or any attempt to
provide evidence. The Cleveland Plain Dealer even ran the charge
as its major page one headline on that holiday morning: “Catholics
Spur Violence, Pro-Abortionist Says.” Even when presented in more
subdued format, as in the Berkeley Gazette of the same date, the
story had the distinction of taking seriously and propagating the
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charge of malicious vandalism offered by a critic of the religious
body assailed. This stirring of religious strife was passed over in
silence by the usual monitors of the nation’s civil freedoms.

On April 23, 1978, CBS presented a television program entitled
“The Politics of Abortion,” a report on the subject by Bill Moyers.
The program opened with a shot of a priest selling rosaries; the
camera then panned to a statue of the Virgin Mary. In this fashion,
a march on January 22, 1978, mourning the fifth anniversary of The
Abortion Cases was introduced. The number of the marchers—
70,000 to 100,000—was not stated, nor was it mentioned that the
march constituted one of the largest demonstrations in Washington
since the height of the national crisis over Vietnam. Without words
the camera let the hawker of religious goods and the image of the
Virgin declare that whoever was there was guilty of mariolatry and
a probable bigot.*

In the hour that followed only one person opposed to abortion
was identified as other than a Catholic. A priest in clerical dress was
shown preaching against abortion in a pulpit. The bishops’ spokes-
man on abortion, Monsignor James McHugh, was interviewed pre-
senting the Catholic opposition to abortion. His voice was overplayed
at one point by another voice reciting the figures on diocesan con-
tributions to his office, the same figures that had been the staple of
the NARAL circular attacking opposition to abortion as a Catholic
plot. At no point in this exploration of the reasons why abortion
was a political issue was it mentioned that outstanding scholars had
criticized The Abortion Cases as deficient by the criteria of consti-
tutional law; nor was the opposition to abortion of Orthodox Ju-
daism, Mormonism, and the major Protestant churches referred to;
nor was the fact disclosed that the great majority of American women
were opposed to abortion on demand and to abortion after the third
month. Bill Moyers concluded the program with a four-minute epi-
logue in which he drove home the theme that abortion was a “theo-
logical and religious issue.” The message of the program was that
Catholic theology, conveyed by priests at the beck of bishops to a
fanatical laity, was the basis for the opposition to the funding of
abortion and the reason for discontent with The Abortion Cases.
The separation of Chuch and state was explicitly evoked by Moyers
as the reason to reject this imposition of a religion. “The Politics
of Abortion” presented the great issues facing the nation in the
terms drawn by the proponents of the abortion liberty.

So secure in their own legends were the media that, when a
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detailed presentation was made to CBS of the bias manifested by this
film, the network replied, “The broadcast was not a ‘pro-abortion
presentation’. . . . It included, with equal weight, the anti-abortion-
ists’ view of themselves and their antagonists.” ¢ It was as though a
cartoonist had shown a kind-faced Arab woman asking to enter the
Sinai as her home, and a maliciously grinning figure with a machine
gun stopping her, and to the complaint of bias replied, “I have
given, with equal weight, the Jews’ viewpoint of themselves and their
antagonists.” The spokesman for CBS was unwilling to accept a view
of the opponents of abortion different from the stereotype created
by friends of the abortion liberty.

It i1s more than twenty years since Peter Viereck observed that
“anti-Catholicism is the anti-Semitism of the intellectuals.” That is
less true today, but it would be completely true if “journalists” were
substituted for “intellectuals.” ' Beating on this old drum of bigotry
while concealing what The Abortion Cases decided, the press effec-
tually misled the American public on the issues at stake in abortion.
Its service to the abortion liberty reflected the commitment of par-
tisans to a strong dynamic movement that employed legend to live
and to expand.



Inquiry 9
On the Dynamism of the Liberty

A challenged way of life, dependent on a particular view of
human nature and human responsibilities, has within itself a ten-
dency not merely to defend itself but to expand. It will expand
regardless of the risks it incurs to its own existence. Its secret dyna-
mism is moral.

Southern slavery was a way of life that began to be criticized by
a handful of persons in the 1830s and continued to be criticized by
slightly larger numbers of Abolitionists in the 1840s and 1850s.!
The slaveholders might have stayed securely within the boundaries
of the slaveholding states. No one could challenge them effectively
there. No one, South or North, was even disposed to challenge them,
save the tiny band of Abolitionists. The slaveholders could have
nurtured their peculiar institution indefinitely without the applica-
tion of any political power to uproot it. But they perceived that their
basic concepts of humanity and human responsibility were chal-
lenged, and they responded accordingly.

They insisted upon the passage of the Fugitive Slave Act of 1850.
It was an aggressive extension of the frontiers of the slave system. It
brought directly and palpably into Northern communities the issue
of cooperation with the slave system. It afforded Northerners the
spectacle of manacled blacks being led back to bondage. The parade
of Anthony Burns, a recaptured slave, through the town of Boston,
at the order of a Massachusetts court, created more Massachusetts
sentiment against the system that condemned him than all the
harangues of William Lloyd Garrison.? But the dynamism of South-
ern slavery demanded this expansion; it did not count the costs.

The slaveholders sought to expand their system westward. The
territories had to be open to slavery. The new states had to be, if

80
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feasible, slave states. The frontiers of the system were literally to be
expanded. The dynamism of the system would not let it be confined
to a citadel.®

And all this expansion had to be accomplished legally—by terri-
torial legislatures, by state constitutional conventions, by acts of
Congress. It was important that the expansion have legal foundation
and legal vindication. If the democratic organs of government failed
to provide this foundation and this vindication, there were always
the courts. The strongest foundation, and the most authoritative
vindication, would be that of the Supreme Court. In Dred Scott v.
Sanford, a test case, a slaveholding majority of the Supreme Court
provided all the slaveholders asked. Obligingly, the Court held up
its decision for a year by ordering reargument when announcing the
opinion in a presidential election year would have had an impact
on the election. When it finally spoke, the Court brushed aside
technical barriers to give a broad holding, read history selectively to
support the slaveholders’ side, and issued moral pronouncements
unnecessary to decide the case before it. The slaveholders on the
Court gave slavery a charter for expansion that was as broad as the
West and as firm as the Constitution. The Court announced that the
Constitution itself forbade any legislature from keeping slavery from
the territories.* After the decision was given, Abraham Lincoln could
ask if any legislature could keep slavery out of any Northern free
state.” The dynamism of the slave system had propelled slavery to a
pinnacle where its principles, stamped as the command of the
Constitution by the Court, ruled the land.

For good measure, in that terrible and fateful decision, in words
that today seem scarcely capable of having been uttered, blacks
were said to have been regarded by the makers of the Constitution
as “beings of an inferior order . . . and so far inferior that they had
no rights which the white man was bound to respect”; and the con-
clusion was drawn that the Constitution, framed by persons so
regarding blacks, itself relegated them forever to that status of in-
feriority. No descendant of Negro slaves, the Court ruled, could ever
become a citizen of the United States. Nowhere henceforth could a
black in the United States be protected by federal law as a person in
the whole sense of the term.®

Such success had its risks and its cost. Abolition was not a bread-
and-butter issue. Few cared for it, few would fight for it. But to turn
free territories into slave territories was a matter that offended both
the economic sense and the moral sensibility of free whites. There
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were a handful of Abolitionists. There was formed a party of Free
Soilers, the Republican Party, which was destined to destroy the slave
system at its roots. The opposition to slavery was, on the margin of
its expansion, fought out in territories like Kansas, until the Su-
preme Court decision in Dred Scott. Then thoughtful persons
throughout the country could see that the issue was national and its
resolution central to the meaning of the Constitution. If federal law
was disabled from treating a black as a person in the whole sense of
the term anywhere, that affected every state in the Union. If black
slaves were property, which Congress could not touch, what pre-
vented such property from being brought in numbers into border
states like Illinois and turning free states into slave states? ” Indiffer-
ence to the issue was no longer possible. Dred Scott, capping the
slaveholders’ drive for expansion, became a focal point of organized
opposition. The dynamism of the slave system had generated a
counter-dynamism that would bring it down.

Why did the slaveholders act as if driven by the Furies to their
own destruction? One can, of course, give an answer in economic
terms. They wanted to stop the loss of valuable property through
slaves’ taking refuge in Northern communities. They did not want
to abandon valuable property when they moved into the territories.
They wanted new markets in the West for slaves bred in the Old
South. But if economic calculation had included a measure of
political foresight, they would have seen that whatever they preserved
and whatever they gained in these ways was little to what they
would lose if they brought upon themselves the united wrath of the
free states. They chose to risk that wrath despite the odds.

Why did they take such risks, why did they persist beyond pru-
dent calculation? The answer must be that in a moral question of
this kind, turning on basic concepts of humanity, you cannot be
content that your critics are feeble and ineffective, you cannot be
content with their practical tolerance of your activities. You want,
in a sense you need, actual acceptance, open approval. If you cannot
convert your critics by argument, at least by law you can make them
recognize that your course is the course of the country.

Abraham Lincoln recognized this secret moral dynamism when
in his famous speech at Cooper Institute in 1860 he asked what
would convince the slaveholders that his party had no designs on
their property or the Constitution of the Union, and he answered:
“This, and this only: Cease to call slavery wrong, and join them in
calling it right. And this must be done thoroughly—done in acts as



On the Dynamism of the Liberty 83

well as in words. Silence will not be tolerated—we must place our-
selves avowedly with them.” ®* The slaveholders sought the moral
surrender of their critics.

Has a similar dynamism governed the expansion of the liberty of
abortion in America? Objective evidence that it has abounds. In
purely prudential terms, the champions of the liberty would have
been well advised to rest content with the legislative victories and
single Supreme Court decision they won between 1967 and 1973.
They had nineteen states scattered around the country in which
abortion might be performed for reasons other than to save the life
of the carrier. In practice, in a state like California where abortion
might be had to preserve the mental health of the gravida, com-
plaisant psychiatrists could readily be found who would diagnose,
by telephone, a woman seeking an abortion and would find it neces-
sary for her mental health. In all but name, abortion on demand
existed in such states.? In addition, the Supreme Court, passing on
the District of Columbia abortion statute, had interpreted “health”
to include “mental health.” ** The decision touched only the Dis-
trict, but an analogy was offered whereby every abortion statute
could have been expanded by easy degrees. If this course had been
followed, abortion on demand would have crept through the land.
But there would have been no firm foundation for the abortion
liberty, no vindication of it as a right. The pro-choice groups did
not pursue this effective strategy of gradualism.

The champions of the liberty in two test cases deliberately
framed to raise the issue sought national vindication from the Su-
preme Court. The Court’s decision was held up for a year by order-
ing reargument, with the consequence that it did not have an impact
on a presidential election.” Then, when it finally spoke, the Court
brushed aside technical barriers to give a broad holding, read history
selectively to support the pro-abortion side, and issued moral pro-
nouncements on ‘“meaningful” life unnecessary to decide the case
before it. A status of permanent inferiority was stamped forever on
the unborn. Nowhere henceforth could any state protect an unborn
child as a person in the whole sense of the term. The champions of
the abortion liberty saw their principles proclaimed the law of the
land. They would have been very well advised to stick within the
boundaries of the victory. But they would not—or could not.!?

The Supreme Court itself in The Abortion Cases had declared
that it was imposing no obligation upon those conscientiously op-
posed to abortion to perform abortions.’® But such respect for the
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consciences of others did not sit well with some friends of the liberty.
Lawsuits, strategically brought in different parts of the country,
sought court orders to force private hospitals, founded and operated
by persons opposed to abortion, to turn over facilities for abortions.™*
Just as the slaveholders had once wanted the cooperation of their
critics in returning their slaves, so these libertarians wanted their
critics to cooperate in doing what their critics believed was evil.
Richard Flathman, a grave philosopher, defending abortion as a
woman’s liberty, argued that opposition to the liberty was so ill-
founded, he would force a physician against the physician’s con-
science to carry out the killing.?®

Before The Abortion Cases, Planned Parenthood’s general coun-
sel, Harriet Pilpel, had suggested that doctors who had religious
scruples about abortion might be practicing “‘sectarian medicine.”” ¢
After The Abortion Cases, this suggestion was argued to mean that
such doctors could be sued for malpractice.’” Harriet Pilpel herself,
now not only general counsel for Planned Parenthood but vice chair-
man of the American Civil Liberties Union, went on to attack the
post-Wade “‘conscience clauses” enacted by Congress and by forty
states protecting hospitals from being coerced into doing abortions
against the moral beliefs of their trustees. In her view both the con-
sciences of trustees and of the hospital corporation could be ignored.
The clauses, she claimed, were “direct defiance of the United States
Supreme Court.” ** Not mere tolerance, not mere silence, but active
cooperation was what she desired.

A prominent ethician, Joseph Fletcher, put forward the principle
that no government should resolve the moral dispute over the nature
of the unborn: “The First Amendment to the Constitution forbids
any such solution in a pluralist democracy.” ** If anyone thought the
unborn slated for abortion were valueless, he should be free to
experiment on them. From this position of pure laissez faire, Fletcher
moved without conscious difficulty to the proposition that the gov-
ernment had an obligation to fund such experiments. The state was
to give preference to no one’s view of the unborn; the state was to
use its taxing power to implement the view of those who thought the
unborn disposable.?* Only the absolute conviction of being right
permitted such ingrained indifference to inconsistency.

When the National Commission for the Protection of Human
Subjects made recommendations permitting experiments on the un-
born, it was not enough for a pro-liberty law professor, Jane Fried-
man. One of the commission’s eight consultants on ethics had
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expressed the belief that there is “no moral distinction between the
fetus and any other human being”; four had held the fetus to be
“a close analogue to a human being”; one had termed the fetus
an entity that has “a legitimate claim on us for protection.” All
these characterizations of the unborn child, according to Friedman,
stemmed from the Judeo-Christian tradition. The consultants’ views
and this religious tradition, she asserted, were the “underpinnings”
of such regulations as the commission did propose to govern experi-
ments on the unborn. That the actual staff was pro-liberty, that the
membership of the commission itself was pro-liberty, that the regula-
tions themselves were pro-liberty—none of this was enough for her.
Because there were any regulations whatever premised on the hu-
manity of the unborn, they were unconstitutional; the First Amend-
ment had been violated; Friedman could be satisfied only by rules
adopting her own view that the unborn could be experimented on as
freely as any nonhuman animal.?

Laurence Tribe; the law professor who had defended The Abor-
tion Cases themselves in the name of ‘“no establishment of religion,”
took a different view of “no establishment” when it was his religion
that was to be established. The state must not decide the status of
the unborn if the state’s decision would be for their preservation.
Where the funding of abortion was concerned, the state had a duty,
enforceable by the courts, to fund the killing.?> In agreement, a cele-
brated judge, Thurgood Marshall, described the refusal of the ma-
jority of an electorate to fund elective abortions as one more attempt
by the opponents of abortion to ‘“impose their moral choices upon
the rest of society.” 2

In some state universities, the abortion liberty led to all students
being obliged to pay the costs of abortions sought by a few. When
three students at the University of California, San Diego, refused to
submit to such coercion of their consciences to make them support
what they thought to be evil, their registration was revoked. They
sued for reinstatement; the university readmitted them pending the
suit’s outcome; but in the motion to dismiss their complaint, the
university’s counsel coolly informed the court:

Neither plaintiffs nor any other person is entitled to enrollment
in the University of California. . . . Plaintiffs could have sought
and obtained admission as students to institutions having health
service policies which are more compatible with plaintiffs’ beliefs.
To whatever minimal extent University of California health ser-
vices compel “participation” in activities which contradict their
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beliefs, the plaintiffs have knowingly and voluntarily brought the
situation upon themselves.24

In the jingoist argot of the 1960s, “Love it or leave it.” There was
no room at the University of California for the conscience opposed
to paying for abortion.

In some medical school admission programs, persons suspected of
disfavoring abortion were questioned closely on their views; if their
answers were not satisfactory, they were denied admission to the
school. At the University of California Medical School at San Diego,
persons opposed to abortion were advised that for them the “compe-
tion would be intensified”’—language of ominous import in a field
where competition was already intense.?® So intrusive were the prac-
tices used to promote the abortion liberty in the training of physi-
cians that a bill to bar such discrimination was finally introduced in
Congress.?® It was not evident that a medical profession could exist
which was half devoted to the care of the unborn as patients and
half devoted to elective abortion as a social good.

As resistance to abortion mounted so did the temper of some of
its proponents. Bella Abzug was an unlikely person to call for ex-
panded use of the Federal Bureau of Investigation. But speaking in
San Francisco in September 1978, she called for “an FBI probe of
the anti-abortion minority.” ** She spoke after Congress, which acts
by majority vote and is elected, had declined to fund elective abor-
tions.

As had happened in the case of slavery, the dynamism of the
liberty interlocked with the forces leading the federal judiciary to
assert its will against local opposition. The truest friends of the
abortion cause were the federal judges. When Sarah Weddington
argued Roe v. Wade before a three-judge district court in Texas,
prior to the Supreme Court hearing the case, she was uncertain of
her chances. One judge was Sarah Hughes. Sarah Weddington re-
calls: “At one point during the hearing when my nervousness was
obviously showing, Sarah winked at me as if to say, ‘It’s going to be
all right.” Sure enough it was.” 2® In case after case, there was the
equivalent of that wink from the federal bench to the friends of the
abortion cause. A federal jurisdictional statute, for example, per-
mitted only a three-judge district court to declare a state statute
unconstitutional. Yet so eager were certain circuit court judges to
demolish a state statute refusing funds for elective abortion that they
ignored this jurisdictional requirement and themselves declared the
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state statute unconstitutional, without even giving the state the
opportunity to brief them on the merits of the case.? The Supreme
Court itself was guilty of bending practice to help the pro-abortion
cause. In the very case in which the Court unanimously rebuked the
over-zealous circuit court, a majority of the Justices granted doctors
the unusual right to present not their own constitutional claims but
those of their patients—a procedural bonus without precedent, in
the view of the four dissenters.?® In another case, the Court could
find a statute banning the cruel saline method of abortion unconsti-
tutional only if it could be proved that prostaglandins were not
available as an alternative;* but the Court relied on a finding about
prostaglandins’ unavailability which was made in another case by a
judge in another state two years before the Court’s decision. For a
Court so attentive to medical advances this way of turning a blind
eye to the spread of prostaglandins was remarkable. Justice White,
dissenting, observed, “I am not yet prepared to accept the notion that
normal rules of law, procedure, and constitutional adjudication sud-
denly become irrelevant solely because a case touches on the subject
of abortion.” > From the Supreme Court on down to the winking
district judge, most judges were so prepared.

The dynamism of the liberty was to affect every level of govern-
ment and to alter the distribution of governmental power in Ameri-
can society. At the most fundamental level, judicial interpretation
of the liberty was to affect the authority of Congress to appropriate
money and to color the Treasury’s understanding of its obligations
under the Constitution.?® At the grass-roots level, the liberty was to
override the traditional powers of a New England town meeting and
to require a town'’s sense of appropriate community activities to be
subordinated to the immune position of an abortion clinic.** It was
to overturn a school board’s control of its teachers and a school
board’s concern for the teaching of a casual attitude to abortion by
the example of a teacher.? No corner of the land was to be immune
from the liberty’s dynamic thrust.

The liberty, which could not be confined by geographic or gov-
ernmental limits, could not be confined to the womb. The practi-
tioners of personal choice needed to be free not only to kill the
unborn but to cause the death of the child already born: Only then
would the exercise of the liberty not be “chilled.” At a philosophical
level, Michael Tooley, a Stanford philosopher, argued that there was
no moral distinction between abortion and infanticide: The unso-
cialized infant outside the uterus was no more a person than his or
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her brother or sister not yet born.*® At a legal level, adherents of
the liberty undertook the defense of doctors accused of manslaughter
and murder for actions alleged to have affected the newborn; they
did not scruple to regard such cases as “‘abortion cases.” 7

The analogy with the dynamics of slavery is not absolute; no
historical analogy is perfect. Yet in many ways the movement to
defend slavery and the movement to defend abortion were similar.

The thrust of the analogy was sometimes misunderstood by par-
tisans, as though saying a pro-abortionist behaved like a slaveholder
was saying a pro-abortionist had the morals of a slaveholder. Some-
thing very different was meant by the analogy. The slaveholders,
from Washington to Lee, were the epitome of social respectability in
their day. They were not conscious of doing wrong but of doing
right. When it is suggested that the pro-abortionists are like them,
it is the respectability and the righteousness of the pro-abortionists
which is attended to, and it is argued that such respectability and
righteousness, when challenged, will lead to a desire to silence their
critics. Today, to say one is for abortion, a friend of the abortion
liberty, a champion of the abortion cause, is to pay what commonly
would be taken as a compliment. It is only another age than ours
which will be able to pronounce on the pro-abortionists the judg-
ment history eventually recorded on the slaveholders—that they
were blind to what they did.

The analogy held at the level of colloquial derision, where the
slaveholders’ taunt ‘‘nigger-lover” was matched on college campuses
by the cry “fetus-lover.” It held at the level of political strategy,
where the slaveholders’ efforts to make the Republican Party re-
sponsible for John Brown’s mad act of violence at Harper’s Ferry was
matched by the pro-choice efforts to tag pacific critics with responsi-
bility for the ugly violence of arson.*® It even held when the basic
defense of the slaveholders was considered: Slaves were property,
protected by the Constitution, so what right had anyone else to
meddle in what was the slaveowner’s own business? Invoking the
right of private property, the apologist of slavery defended the choice
of owning slaves, free of legal restraint and moral criticism. Invoking
the right to dispose of one’s body, the apologist of the liberty de-
fended the choice of taking fetal life, free of legal restraint and
moral criticism.

Claiming that their concern was private choice, the pro-abor-
tionists won the liberty they wanted and national vindication from
the Supreme Court. They wanted more. The liberty, founded on
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almost absolute privacy, was to become absolutely social in its con-
sequences. And those consequences were to be inseparable from the
liberty itself. But why did the pro-abortionist seek these conse-
quences?

Once the friends of the freedom had acquired the constitutional
foundation and vindication of the liberty from the Supreme Court,
a slower, more prudent course would have won them financial sup-
port. To make the liberty real they did not need to monitor medical
school admissions, force students to violate their consciences, punish
doctors with scruples about killing, try to wrest control of hospitals
from their opponents, or run roughshod over the sentiments of
dozens of communities and the laws of many states. They did so
because of the secret moral dynamism of their position. They were
committed to a particular view of human nature and human re-
sponsibilities. What would convince them that they should rest con-
tent? This, and this only: Cease to call abortion wrong, and join
them in calling it right. And this must be done thoroughly—in acts
as well as in words. Silence would not be tolerated; all must place
themselves avowedly with them.

To achieve this, private choice was to assault the structure of
the family; override the consciences of trustees, legislators, and whole
political communities; alter the law of infanticide; and assert domin-
ion over the meaning of language itself.



Inquiry 10
On the Application of the
Liberty to the Family

The object of the liberty was a being located within the body of
the childbearing woman. That being was the product of a joint effort
of a man and a woman. Did the man have any say as to the disposi-
tion of his offspring? Announcing the liberty, Justice Blackmun ob-
served in a footnote that he was not answering that question now.!

Read against the background of other decisions of the Supreme
Court on the right to marry, to procreate, and to care for one’s off-
spring, the answer to the question was ““Yes, a father has a say in the
disposition of his child.” Skinner v. Oklahoma had held that Okla-
homa could not sterilize a recidivist chicken thief—the right to pro-
create was so fundamental that it could not be arbitrarily taken by
the state.? The chicken thief saved from this punishment was a man.
It could reasonably be argued that if a man had a fundamental liberty
to procreate, that liberty must include the protection of the child
procreated throughout pregnancy. If it did not include that protec-
tion, all that a man had was a liberty to fertilize an ovum—a liberty
that, if not actually meaningless, was a good deal less than full free-
dom to procreate.

In Loving v. Virginia a unanimous Court had invalidated laws
forbidding blacks and whites to intermarry—the right to marry was
so fundamental that it could not arbitrarily be denied by the state.?
It could reasonably be argued that, if a man had a fundamental lib-
erty to marry, that liberty must include liberty to have children. If
liberty to marry did not include liberty to have children, freedom to
marry meant a great deal less than full freedom to marry.

A divorced mother, the Court had held in Armstrong v. Manzo,

90




On the Application of the Liberty to the Family 9l

could not constitutionally arrange for the adoption of a child in her
custody without giving notice to the child’s father.* It could reason-
ably be argued that, if a father could not lose his rights to one of his
children without a hearing, even if the child was in the mother’s con-
trol, he could not lose his child within the mother’s womb without at
least an opportunity to object.

An unwed father, the Court had held in Stanley v. Illinois, could
not have his children taken for adoption by the state without being
given a special status in the adoption proceeding. Even though such a
father had not married and had himself failed to adopt the children
he had sired, his biological connection was a tie that the state must
respect in a hearing.® It could reasonably be argued that, if biology
conferred rights, a father had as much interest in an unborn child of
eight weeks as in an infant of eight months.

These precedents on the right to procreate, to marry, and to be
heard on the disposition of one’s child were not ancient law. The
oldest of them, Skinner, had been decided in 1942; the most recent,
Stanley, in 1972. They were cases which established, if settled inter-
pretation of the Constitution by the Court could establish, that a
father had rights in relation to his children that were independent of
the state; for in each of these cases state restriction of his rights had
been held violative of the Constitution.

Three years after The Abortion Cases the question not decided by
Justice Blackmun was presented to the Supreme Court by Planned
Parenthood, which attacked the constitutionality of a new Missouri
law passed after The Abortion Cases and framed in light of them.
The law required the consent of a husband to any abortion per-
formed upon his wife. It was given to Justice Blackmun to answer
the question he had postponed in 1972.

The Abortion Cases had held that the state had no power to in-
tervene in the abortion decision. Justice Blackmun now reasoned
that, as the state had no power of its own, it had no power to delegate
to the husband. Its grant of the right to consent was void, for it had
nothing to grant. “The State cannot delegate authority to any par-
ticular person, even the spouse, to prevent abortion during the same
period.” ¢ Authority and structure in the family, it appeared, de-
pended upon the state.

Even Justice Brennan—Blackmun’s firmest ideological ally on
abortion—did not quite take Blackmun literally. A year later, in an
adoption case, Brennan spoke of the family as “having an origin far
older than the state,” with the implication that a parent’s rights did
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not depend on the state’s delegation.” But where abortion was at
issue, Brennan did not qualify his adherence to Blackmun’s sub-
ordination of the father to the state and of the state to the child-
bearer. Five other Justices joined them, holding that the Constitution
and, specifically, the Fourteenth Amendment gave only the carriers
of unborn children the power to decide the future of those children
in the womb.

The same Missouri law also provided that a girl who was not of
legal age could not obtain an abortion without the consent of her
parents. The legislation reflected what is the common-law rule about
medical practice on children generally: Apart from emergencies in
which a parent is unavailable, a physician cannot touch a child with-
out the parent’s consent.®* The common-law rule is paternalist and
maternalist, recognizing the parents’ judgment as superior to the
child’s. At common law a child of tender years cannot have a mole
removed without his parents’ consent. An unauthorized touching of
such a child by a surgeon is an unlawful touching, in legal language
a battery, which must be redressed by damages paid to the parents.’

Once again there were famous Supreme Court cases of the past
acknowledging that the parents’ liberty to care for their children was
independent of, and superior to, the power of the state. Pierce v.
Society of Sisters and Meyer v. Nebraska had held that the state could
not arbitrarily interfere with parents’ educational arrangements for
their children.?® Pierce explicitly recognized “the liberty of parents
and guardians to direct the upbringing and education of children un-
der their control.” ** The upbringing of children seemed to include
parental participation in a child’s decision to have an abortion.

The liberty of abortion, however, overrode the liberty of the par-
ents. Just as the autonomy of choice was not to be curtailed by the
father’s interest, so it was not to be curtailed by the interest of either
parent in their daughter’s welfare. The law requiring their consent
to an abortion was declared unconstitutional.

In a companion case from Massachusetts, Bellotti v. Baird, the
Court kept open a crack for parental rights. If a law gave the parents
a veto on abortion, subject to a proviso that a judge could override
the veto, the law might qualify as constitutional.’> Tentative,
grudging, and half-articulated, this concession took the ultimate deci-
sion from the family and conferred it on the minor and on a judge
already under instructions from the highest Court that the liberty
was almost absolute and belonged to the childbearer, married or not,
adult or not. It was a marginal concession.
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How marginal was to be demonstrated by the history of Baird v.
Bellotti, a case that also cast light on the forces unsympathetic to the
traditional legal treatment of the family. There were four pseudon-
ymous plaintiffs, all named “Mary Moe,” challenging the requirement
of parental consent; three of them were not further identified; the
fourth was a sixteen-year-old, who was aborted while her case was be-
ing decided. She was, nonetheless, permitted to remain as a plaintiff,
presumably on the ground that she might need another abortion be-
fore she came of age at eighteen. The interest of the four Mary Moes,
however, was clearly overshadowed by the principal plaintiffs, who
managed the case: a clinic paradoxically and ungrammatically called
Parents Aid; *® its director, William Baird, a hero of the abortion
movement; and Gerald Zupnich, a doctor who performed abortions
for the clinic. Time, as is often the case in lawsuits, was an important
factor for the litigants. If the state law was allowed to operate in
normal course, the clinic and its physician would either have had to
be sure that minor girls coming to the clinic had parental consent or
abort them at peril of a criminal prosecution. To avoid this danger,
they sought an injunction from the federal court in Boston, forbidding
the commonwealth’s Attorney General to prosecute them. For the
court to grant the injunction it had to determine that the law was
probably unconstitutional and that irreparable harm would be done
the plaintiffs if the injunction were not granted. Bailey Aldrich and
Frank Freedman, two members of the three-judge federal court that
heard the case, made these findings. The result was that a law enacted
in 1973 was still not being enforced in 1978, even though the actual
constitutionality of the law had not yet been finally adjudicated.**

- What was the “irreparable injury” the court found the plaintiffs
would suffer? The fourth Mary Moe had had her abortion, and the
status of the others was never determined. The clinic itself was non-
profit. Its gross receipts for the fiscal year ending 1974 were $122,000;
they were $224,553 for the year ending in 1975; and they were $350,-
000 for the year ending 1976.2° Those were years in which the clinic’s
work on behalf of minor girls was protected by the federal injunc-
tion; but by no means all of its income depended on aborting minors,
and the federal judges did not treat the loss of an income source for a
nonprofit organization as an irreparable injury.

Dr. Zupnich presented a different case. He was a resident of New
York. He commuted to Boston and was present two days a week to
perform abortions on a fee basis. It was not shown that he could
not have done as well by practicing five days a week in New York.
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But it was clear that he had what the court called a “substantial in-
come” from his trips to Boston. What part of that substantial income
was owed to the abortion of minors was not stated. To protect this
income, Bailey Aldrich and Frank Freedman granted the injunction.
At a minimum their actions gave Dr. Zupnich several years in which
to practice his profession without interference from the enacted law
of Massachusetts.

The Supreme Court of the United States had suggested that the
state court in Massachusetts might construe the state law in a way that
would make it constitutional.’® Accepting this invitation, the Su-
preme Judicial Court of Massachusetts in 1977 added a new feature
to the law: A minor in Massachusetts seeking an abortion against her
parents’ wishes was entitled to a lawyer to be paid for by “the public
treasury.” ** Without any action by the legislature, the Supreme
Judicial Court turned the abortion decision into family litigation and
appropriated whatever money was necessary to pay for the minor’s
side of the lawsuit. With the aid of this public champion, the minor
was entitled, the state court said, to persuade a state judge that an
abortion was in her best interest, whatever her parents thought.®
Finally, the Supreme Judicial Court added a blanket promise that
whatever the Supreme Court of the United States said was necessary
for the constitutionality of the state law, it would read into the state
law.?® But it professed uncertainty as to how much reading it would
have to do. Unless the Constitution prohibited it—and here the state
judges were unsure of what the Supreme Court justices would find
the Constitution said—the parents must at least be notified of their
daughter’s court case seeking to override their refusal to approve an
abortion.?

It would seem that the prostration of state law to the unfathomed
will of a majority of the United States Supreme Court could not go
much farther, nor could the family structure in the matter of abor-
tion be more eroded. But this was not enough to satisfy Bailey
Aldrich and Frank Freedman in the federal court in Boston. The re-
quirement of the state court that the parents be notified when their
child sought an abortion was too much of a burden on the liberty.
The judges had already seen ‘‘strong reason to believe that it would
be in the minor’s best interests for her parents not to know of her
condition.”?* The federal court now felt that any knowledge on the
parents’ part of a physician’s operation on their daughter and grand-
child would be barred by the liberty. Although commonly in a judi-
cial proceeding it is necessary to let the adverse party know that you
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are suing him, when a daughter sued to get an abortion, her parents
might be kept in the dark; they were eliminated as a necessary party.*
Parents Aid and Dr. Zupnich were not to be disturbed. As this book
went to press, the final decision of the case awaited action by the
Supreme Court of the United States. The Court had the choice of
letting the Massachusetts state court know what further judicial
amendments to the legislation would be necessary to satisfy its stan-
dards or affirming the lower federal court’s decision that total ano-
nymity must protect the child seeking an abortion.

The Abortion Cases and their sequelae took from the American
family much of its status in the law. The Abortion Cases themselves
had created a liberty in which the most fundamental strand in the
structure was deprived of support in the law—a mother was relieved
of the duty to care for her offspring, if they were unborn, and was
given the liberty to destroy them. With this strand removed, much of
the remaining legal structure was dismantled by the cases that fol-
lowed. The teaching of Meyer, Pierce, Skinner, Loving, and Arm-
strong was turned on its head. Rights that had been thought older
and more fundamental than the state became delegations of power
from the state. Even the right to procreate became a state-delegated
power when it was exercised by a male. As the state had no power to
stop abortion, it had no power to protect its delegation of procreation
to a man. Parents’ interest in their grandchildren was denied. Parents’
interest in an operation affecting the body, emotions, and conscience
of their daughter became a matter of litigation where the state must
furnish the daughter with counsel. The abortion decision became a
matter of litigation between minor child and the state, which the
parents need never know about. The liberty of abortion became
larger than any liberty located in the family structure.

Such a view of the childbearing woman was now imputed to the
Constitution that she became a solo entity unrelated to husband or
boy friend, father or mother, deciding for herself what to do with her
child. She was conceived atomistically, cut off from family structure.
The Boston Herald ran a picture of young girls seeking an abortion
in the same months that Justice Blackmun wrote Planned Parenthood
v. Danforth. The girls wore bags over their heads. Without a family
identity, these carriers of children were anonymous and parentless.
As they prepared to destroy their own children, they put on masks
and became faceless.



Inquiry 11
On the Financing of the
Liberty: The Courts

Medicaid made it optional with the states, if they wished, to pro-
vide eyeglasses for those who could not see without them and, if they
wished, to provide dentistry for those whose teeth were unhealthy.
There is, one supposes, a constitutional liberty to see and to have
healthy teeth; it would be unconstitutional for the state to take away
your glasses or your dentures. Yet there are large unmet needs for
glasses and for dental work.* No party argued that because the state
failed to provide the poor with glasses or dentistry or dentures, its
Medicaid program unconstitutionally preferred the senile elderly to
those handicapped in vision or eating ability. Poor children served
under Medicaid were the victims of gross inequality: They were 57
percent less likely to see a doctor in two years than children of the
affluent. Black citizens on Medicaid were frequently served less well
than white citizens. In particular, black males were admitted in dis-
proportionately low numbers to nursing homes.? The actual bias gov-
ernmentally exhibited toward poor children, poor old people, and
blacks was not the focus of the litigation by libertarians and egali-
tarians in the 1970s. Their focus was on the funding of elective abor-
tion.

There are few matters, it would seem, on which reasonable per-
sons might more easily disagree than the question of whether a
medically unnecessary operation should be paid for by the govern-
ment. When the operation at issue was an abortion, the general
question of whether the government should subsidize this kind of
medical care was caught up in the larger issue of whether abortion
was the taking of human life, a matter where the disagreement of
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reasonable persons was even greater. For the courts to decide that
abortion should be funded required them to hold that the Constitu-
tion itself, as interpreted by The Abortion Cases, did not permit dis-
pute on either the nature of abortion or the obligation to provide
this kind of medical care.

To say that the Constitution guarantees a liberty is not to say that
the government must pay for its exercise. Traditional American lib-
erties—freedom of religion, of speech, of the press—have always been
thought of as giving each individual scope to do as he or she thought
right, not to have the state pay for it. No one has supposed that be-
cause a rich man can afford to own a newspaper and a poor man can-
not, the poor man has a constitutional right to have his purchase of a
printing plant funded by the public. No one has argued that, when
the government subsidizes some forms of the free press by postage
subsidies to magazines, it has a duty to provide subsidies to those who
want to communicate in another fashion. Where governmental fund-
ing has been implicitly required by the Supreme Court in fulfillment
of a constitutional right, it has been in connection with access to the
court system itself: Such access to the vindication of one’s rights can-
not be prevented by poverty.? What the Court has done in supervi-
sion of the judicial system is no precedent for the funding of all con-
stitutional liberties. But almost every lower federal court that con-
sidered the abortion liberty in the light of The Abortion Cases found
that the government must fund its exercise.

The new liberty carried its funding with it, so the judges rea-
soned. In this spirit Jon O. Newman, a federal district judge in Hart-
ford, Connecticut, summarily invalidated a regulation of the Con-
necticut Welfare Department that required a doctor to certify that
an abortion was necessary before Connecticut would provide Medi-
caid assistance for the abortion. Judge Newman ruled that “no con-
ditions or requirements can be imposed inconsistent with the stan-
dards set forth in Doe v. Bolton.” A doctor’s certificate was a require-
ment inconsistent with these standards, and the regulation imposing
it was condemned by the Constitution.

In the same spirit, Daniel J. Snyder, Jr., a federal district judge
in Pittsburgh, held invalid a Pennsylvania regulation providing
Medicaid assistance for an abortion only upon medical evidence that
the life or health of the gravida was threatened or that the pregnancy
resulted from rape or incest or that the infant might be born with an
incapacitating deficiency. This broad regulation failed to give an
indigent childbearing woman an abortion at request. The federal
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Social Security Act would now be read to require the funding of such
abortions. “Roe v. Wade, supra,” wrote Judge Snyder, “must be con-
sidered as dispositive of the contentions in the instant case.” ° Judge
Snyder differed from Judge Newman only in that he acted as part of
a three-judge court, having convoked such a court to consider the
“substantial constitutional question.” Judge Newman did not think
Connecticut’s position substantial enough to bother two other judges
to hear it.

When South Dakota refused to extend Medicaid for “any items
or services which are not reasonable and necessary for the diagnosis
or treatment of illness or injury or to improve the functioning of a
malformed body member,” a three-judge court declared the regula-
tion void as it operated to bar the funding of elective, nontherapeutic
abortions. In Utah a three-judge federal court overrode the Utah
policy against paying for such operations. Referring to Roe v. Wade
and Doe v. Bolton, the court said that “a contrary holding in the
instant case would in our view fly in the face of those two cases.” So
it went around the country, with federal judges in Minnesota, Mis-
souri, and New York joining their brothers in Connecticut, Pennsyl-
vania, South Dakota, and Utah and mandating the public funding of
abortion on demand.®

Frank M. Coffin, the Chief Judge of the First Circuit, outdid the
others by extending The Abortion Cases to sterilization. If a city was
to have a hospital providing short-term surgical services, it must pro-
vide sterilization, he ruled. Overriding the policy of Worcester
City Hospital, and disregarding the consciences of the citizens of
Worcester, Massachusetts, Judge Coffin compared the termination of
childbearing capacity to “excisions of benign tumors which would
cause subsequent neurological problems.” ” Speaking for a three-
judge court, he declared that Roe v. Wade “‘requires that we hold the
hospital’s unique ban on sterilization operations violative of the
Equal Protection Clause of the Fourteenth Amendment.” ®

The bluntest opinion was written by Jon O. Newman in a second
round in the case involving the Connecticut regulation. As he again
overrode the state’s policy, he observed in a footnote, “The view that
abortion and childbirth, when stripped of the sensitive moral argu-
ments surrounding the abortion controversy, are simply two alterna-
tive medical methods of dealing with pregnancy may be gleaned from
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